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Mr. O’Mauoney, from the Committee on Interior and Insular 


submitted the following 


REPORT 
[To accompany 8. J. Res. 20] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the resolution (S. J. Res. 20) to provide for the continuation of 
operations under certain mineral leases issued by the respective States 
covering submerged lands of the Continental Shelf, to encourage the 
continued development of such leases, to provide for the protection of 
the interests of the United States in the oil and gas deposits of said 
lands, and for other purposes, having considered the same, report 
favorably thereon with amendments, and with the recommendation 
that the bill, as amended, do pass. Some members of the committee 
have, however, reserved the right not to be bound by the committee 
action when the measure is called for consideration on the floor. 


EXPLANATION OF MEASURE 


Senate Joint Resolution 20, as amended, is designed to permit the 
immediate resumption of exploration and development of the vast 
undersea oil reserves lying off the coasts of the United States without 
awaiting the decision of the Supreme Court with respect to the 
boundaries of inland navigable waters, or allowing the resources to lie 
idle while another bill to surrender Federal rights to lands submerged 
by the open ocean goes through the time-consuming and fruitless 
struggle to overcome the promised veto. 
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The resolution would accomplish this purpose through the following 
main provisions: 

(1) Good faith leases issued by the States to private operators are 
accorded Federal recognition as promised by the Federal Government 
in the Supreme Court, and such leases, providing they meet certain 
standards set forth in the measure, may be maintained under the 
administrative supervision of the Secretary of the Interior. 

(2) The Secretary of the Interior is authorized to issue new leases 
by competitive bidding on unleased portions of the Continental Shelf 
but, for a period of 5 years, this authority may be exercised within 
the seaward boundaries of a State only with the prior approval of 
the proper State officials. ‘‘Seaward boundaries” are defined in the 
resolution as a line 3 miles distant from the line of mean low tide, 
in accordance with the Supreme Court decisions. Lands’ beneath 
inland navigable waters, including bays, harbors, and inlets are not 
claimed by the Federal Government and therefore are left to the 
States and are not subject to leasing by the Secretary. 

(3) Thirty-seven and one-half percent of the revenues, such as 
bonus payments, rents, and royalties from operations within the sea- 
ward boundary of a State are granted to the State. All other revenues 
are to be held in the Treasury in a special fund for disposition by 
the Congress. 

Other provisions of Senate Joint Resolution 20 confirm the stipula- 
tions that have been entered into by California and the Federal 
Government under which off-shore oil operations have continued 
since the date of the Supreme Court decision. Also confirmed are 
the notices issued by the Secretary of the Interior under which produe- 
ing wells in the Gulf of Mexico have continued production during the 
period since the Texas and Louisiana decrees. Another provision 
specifically protects rights, if any, in the submerged areas that may 
exist under any previous act of Congress. 

A new section added by amendment gives the statutory consent of 
the Federal Government for State regulation and management of 
fish, shellfish, sponges, kelp, and other marine animal and plant life. 

Thus Senate Joint Resolution 20 would make no change whatever in 
the existing basic law of the relationship of the coastal States and the 
Federal Government to the mineral resources of the submerged lands. 
This law, the Supreme Court of the United States has ruled un- 
equivocally on three separate occasions, is that the coastal States do 
not and never did own the lands beneath the open ocean adjacent to 
their coasts, but rather that the Federal Government, under the 
Constitution, has had “paramount rights and interests’ in the 
mineral resources of the area since the beginning of our Nation. (See 
the decrees and the opinions in LU. S. v. California, 332 U.S. 19; 
U.S. v. Louisiana, 339 U.S. 699; and U.S. v. Texas, 339 U.S. 707.) 

Therefore, the development of the mineral resources of these areas 
depends upon Federal action. Under present law, no other sovereignty 
has authority to control such development. At the same time, no 
Federal statute is applicable to their administration. The Department 
of the Interior, with the concurrence of the Department of Justice, 
has held that the Mineral Leasing Act of 1920, as amended, is not 
applicable to lands submerged by the open ocean, since such areas are 
not “public lands” within the meaning of the act, and it would be 
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impossible to fulfill the conditions set forth by Congress with respect 
to upland areas. 

While there may be certain inherent and residual powers in the 
Executive to protect the interesis of the United:States in the absence 
of specific legislation, it is highly desirable from every poimt of view 
that Congress should fulfill its constitutional responsibility and legis- 
late the standards and conditions under which the orderly development 
of the great natural resources of the areas shall take place. Article 
4, section 3, clause 2 of the Constitution places such responsibility on 
Congress. 

Senate Joint Resolution 20 is specifically designed to meet that 
responsibility with respect to the submerged lands. That it will do 
the job has been attested to by the executive agencies concerned with 
its administration and by the operating lessees themselves. 


AREAS TO WHICH APPLICABLE 


The measure is applicable only to lands of the Continental Shelf 
seaward of the line of mean low tide which are submerged by the 
open ocean. ‘“Tidelands’’ as such, namely, lands covered by the 
ebb and flow of the tide, are and remain the property of the State 
within which they lie as they have been since the Pollard case (3 
Howard 212) decided more than a hundred years ago. As stated, 
lands beneath navigable inland waters are not affected—such as 
navigable rivers and lakes, and beds of true bays, harbors, and 
inlets. Such lands remain State property. 

The resolution makes no attempt to determine the boundary line 
between inland waters, which are under State control, and the open 
seas, Where the Supreme Court has said the “paramount rights”’ and 
interests of the Federal Government begin. This very issue of 
where such a line should be drawn is now before the Supreme Court 
and a special master appointed by the Court is taking testimony and 
gathering evidence upon which to base a recommendation to the 
Court for fixing such boundaries in connection with the California 
case (332 U.S. 19). The action of the Supreme Court tn this case 
will, of course, establish the principle upon which such boundary 
lines shall be drawn elsewhere. 


REASONS FOR INTERIM APPROACH 


The compelling reason for interim legislation is the Nation’s im- 
mediate, pressing need for development of new sources of supply of 
petroleum within areas under national control. This measure will 
end the present stalemate in development of such sources in the 
submerged lands. 

The extent and reasons for the national need for new sources of 
petroleum are discussed below. At this point, however, it is appro- 
priate to point out that the effort of the coastal States to acquire 
the submerged lands of the Continental Shelf has been carried on 
fruitlessly for 14 years in suecessive Congresses and there is no 
reason to believe that it can be successful now 

la view of the international situation, it does not appear that further 
delay in the development of the submerged lands is in the national 
interest. Senate Jomt Resolution 20 effects no change whatever in 
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existing law with respect to property rights or sovereignty over the 
mineral resources of the subme rged lands. It neither gives new author- 
ity to the Federal Government nor does it take away either property 
or — ignty from the coastal States that they now possess. In fact, 
section 4 of the resolution, giving a State virtual veto power, for a 
period of 5 years, over new leasing within the marginal sea adjacent 
to its shores is a distinct grant of new power to the coastal States, as is 
the sharing of the revenues a grant of Federal funds to the particular 
States affected. 

Rather, Senate Joint Resolution 20 is an administrative measure to 
give congressional direction and guidance to the executive branch in 
the development of the natural resources for which the Federal 
Government has responsibility. As such, it would meet the emergency 
situation without tilting the scales in tavor of either side in the basie 
controversy. 

DEVELOPMENT AT STANDSTILL 


At the time of the committee hearings on Senate Joint Resolution 
20, State leases on submerged lands off the coast of California covered 
10,600 acres on which were situated about 400 wells with an average 
production of 50,000 barrels of oil per day. In the ¢ a there were 
outstanding oil and gas leases covering approximate ‘lv 1,550,000 acres 
of coastal submerged lands acquired from the States of Texas and 
Louisiana through competitive bidding. This constituted only about 
50 percent of the grea originally leased by these States and less than 
2 percent of the 92,000,000 acres included in the Continental Shelf of 
the United States in the Gulf of Mexico. There had been drilled on 
these leases 235 wells resulting in 91 oil wells, 28 gas condensate wells, 
t gas wells, and 112 dry holes. The production from these leases 
amounted to about 20,000 barrels per ‘ ay. 

Since the Supreme Court decrees, all exploration and development 
work in the Gulf has ceased. Producing wells have continued pro- 
duction under a series of temporary authorizations issued by the 
Secretary of the Interior pursuant to the authority conferred on him 
by Executive Order 9633 (10 Federal Register 12305). However, 
the oil being produced is a mere trickle In comparison with the poten- 
tial production from the area. 

In the case of California, exploration and development have con- 
tinued to a degree under the stipulations entered into by California and 
the Federal Government after the Supreme Court decision. But here 
also the lack of certainty as to what type of legislation Congress may 
pass respecting the administration of the undersea areas has hampered 
development. 

In substance, the lessees, comprising thirty-odd oil-producing ¢ ompa- 
nies which have invested more than half a billion dollars in explora- 
tion, development, and production up to the filing of the suits, are in 
the legal position of tenants-at-will, conducting limited operations 
under temporary permits. 
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At the conclusion of this report there is set forth a memorandum 
dated January 21, 1952, by Bruce K. Brown, Deputy Administrator, 
Petroleum Administration for Defense, to Secretary Chapman on 
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submerged-lands oil in relation to the national need. The attention 
of the Senate is invited to this report by the defense agency charged 
with responsibility for petroleum supplies in the present emergency. 

In addition, the Chief Oil Economist of the Department of the 
Interior submitted the following statistics to the committee staff under 
date of January 29, 1952: 


During the first 11 months of 1951 (the figures for the month of December are 
not yet available) the production of crude oil in the United States averaged 
6,146,000 barrels per day. When the production of natural gasoline during the 
1l-month period is added, we have a total production of liquid hydrocarbons 
averaging 6,706,000 barrels per day. The total demand for petroleum in this 
country during the 11-month period averaged 7,406,000 barrels per day, and of 
this total figure, domestic consumption accounted for an average of 6,982,000 
barrels per day. 

Thus, if only the most favorable figures are considered, i. e., the relationship 
between the total production of liquid hydrocarbons and domestic consumption, 
it is apparent that the country experienced a deficit averaging 276,000 barrels per 
day during the 11-month period from January through November 1951. 


UNDERSEA AREAS A POTENTIAL SOURCE 


In his report to the Secretary of the Interior, set forth in full below, 
the Deputy Administrator of the Petroleum Administration for 
Defense, states: 

Aside from the vast untested potentialities of submerged land oil, we have 
estimated that production from fields already discovered on the Continental 
Shelf could be expanded from the present level of something less than 20,000 
barrels per day to more than 250,000 barrels per day. Even this volume would 
be a notable partial offset to the crude oil shortage which is expected to exist in 
an all-out war. 

Representatives of the operating lessees have told the committee 
that if their leases are recognized and they are permitted to resume 
operations, production from fields already discovered in the Gulf can 
be more than doubled in from 6 to 8 months. They estimate that it 
may be possible to increase production in the Gulf by 200,000 to 
300,000 barrels a day within 2 to 3 years. 

lhe actual extent of the undersea reserves of gas and oil is of course 
a matter of conjecture, at this point. However, it is a scientific fact 
that many of the rich oil-producing geologic structures of the uplands 
extend out into the Continental Shelf, and successful oil-producing 
companies have beea willing to invest more than a quarter of a billion 
dollars in operations in the Gulf alone. 

Nearly all oil geologists agree that the reserves of the Continental 
Shelf are tremendous. At he arings held by the committee on S. 923, 
Eighty-first Congress, the then Secretary of the Interior testified: 

Based on the quantity of petroleum that has been discovered in the coastal belt 
of Texas and Louisiana in an area comparable in size to the area of the adjoining 
Continental Shelf, the petroleum reserves of the Continental Shelf off the Texas 
and Louisiana coasts may be estimated as totaling approximately 13,000,000,000 
barrels. A comparison of areas of the Continental Shelf along the coast of Cali- 
fornia adjacent to areas of land which are productive of petroleum leads to the in- 


ference that the potential reserves of the shelf area adjacent to California may 
aggregate about 2,000,000,000 barrels. 


The extent of the present limited operations in the undersea areas 
can be ascertained from the following data received from the Depart- 
ment of the Interior. 
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Payments from operations in the Gulf of Mexico, including royalties, 
rentals, and bonuses, received by the Secretary of the Interior up to 
January 10, 1952, for the period from December 11, 1950 (the date of 
the Louisiana and Texas decrees), to December 31, 1951, total 
$8 ,207,147.79. 

The Federal Government has been holding such funds from opera- 
tions off the coast of Calivornia only since October 1, 1950, when the 
stipulation under which operations had been carried on was changed. 
For the period October 1, 1950, to December 31, 1951, the Government 
has received and impounded $10,528,526.71. Previously the State had 
impounded, from June 23, 1947 (the date of the decision), to Septem- 
ber 30, 1950, some $28,288,579.88. 

Production figures are always somewhat delayed. The latest avail- 
able are for the month of October 1951. During that month wells off 
the coast of Louisiana produced 538,112 barrels. ‘There was no under- 
sea production off Texas. During last October, 1,378,698 barrels were 
taken from undersea deposits off the coast of California. 


HISTORY OF LEGISLATION 


As stated, the submerged lands issue has been before successive 
Congresses for some 14 vears. Suit to assert claim to the submerged 
lands on behalf of the Federal Government was filed in 1945. "he 
decision was handed down on June 23, 1947, holding that the coastal 
State did not own, and had never owned, the lands beneath the open 
ocean adjacent to its shores, but rather that the Federal Government 
had ‘“‘paramount rights’”’ and interests in such areas (332 U.S. 19). 
Similar decisions respecting the under-ocean lands adjacent to the 
Louisiana and Texas coasts were handed down on June 5, 1950 (339 
U.S. 699, and 339 U.S. 707). For the convenience of the Senate, the 
text of the decision in the Texas case, as the most recent expression of 
the Court, is set forth in the appendix to this report. 

Previously, the President by Proclamation No. 2667 on September 
28, 1945, had asserted the jurisdic tion of the United States over the 
natural resources of the subsoil and sea bed of the Continental Shelf. 
The text of this proclamation is set forth in the appendix. 

Meanwhile, legislation respecting the submerged lands continued to 
be pressed in Congress. 

In July of 1946, the Seventy-ninth Congress by a vote of 188 to 67 
in the House of Representatives and of 44 to 34 in the Senate, passed 
House Joint Resolution 225 which quitclaimed to the coastal States 
any right, title, interest, or claim of the United States to lands beneath 
the marginal seas. Despite the near 3 to 1 margin by which the 
resolution passed the House, it was vetoed by the President and his 
veto was sustained in the House (92 Congressional Record 10745) 
and thus never came before the Senate. 

On April 30, 1948, the House of Representatives of the Eightieth 
Congress also passed a quitclaim bill, H. R. 5992, by a vote of 259 to 29. 
Subseq iently, the Senate and House committees of the Eightieth 
Congress held joint hearings on S. 1988, an identical bill to H. R. 5992, 
and reported it out during the closing days of the session but no 
action was taken bv the Senate. 

At the first session of the Eighty-first Congress numerous bills 
relating to submerged lands were introduced, including S. 923, spon- 
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sored by the Department of National Defense, De ‘partment of Justice, 
and the Department of the Interior. The bill authorized the Secretary 
of the Interior, upon certain conditions, to issue oil and gas leases in 
exchange for State leases covering submerged land and issued by the 
State or its political subdivision prior to the decision of the Supreme 
Court in the case of the United States v. California on June 23, 1947. 
Extensive hearings were held by the Senate Interior and Insular 
Affairs Committee during October of 1949, but no action was taken. 

After the decision in the Texas and Louisiana = Senate Joint 
Resolution 195 was introduced on July 20, 1950, by the chairman, 
authorizing State lessees holding leases issued prior to December 21, 
1948, the date of the filing of the suits against Louisiana and Texas, 
or holding leases issued subsequent thereto with the approval of the 
Secretary of the Interior to continue to operate in accordance with 
the terms and provisions of the lease. It was in a number of other 
respects also similar to the present measure. Hearings were held on 
Senate Joint Resolution 195 on August 14 to 19, 1950. No committee 
action followed, 

Early in the first session of this Congress, on January 18, 1951, 
Senate Joint Resolution 20 was introduced by the chairman of this 
committee for himself and Mr. Anderson. At the request of new 
members of the committee, full scale hearings were held in February 
and March 1951 on Senate Joint Resolution 20 and S. 940, the quit- 
claim bill sponsored by Senator Holland and other Senators. 

On May 1, 1951, a motion to substitute the quitclaim bill for the 
interim measure was rejected by the committee. 

In all, 13 public hearings have been held by various committees of 
Congress on submerged lands legislation, and more than 6,000 pages 
of testimony and exhibits have been submitted. 


WIDESPREAD SUPPORT FOR INTERIM LEGISLATION 


Support for interim legislation that would “produce the oil and 
postpone the controversy” has come from spokesmen for the coasts al 
States, from industry, and from the administrative agencies of the 
Federal Government. 

The present lessees, through Walter H. Hallanan, president of the 
Plymouth Oil Co., who testified as chairman of the Offshore Lessees 
Committee consisting of representatives of practically all the holders 
of leases on submerged lands off the coasts of Texas, Louisiana, and 
California, stated: 

The offshore lessees believe that the provisions relating to operations on the 
submerged lands contained in Senate Joint Resolution 20 will enable them to 
move forward and resume their earnest endeavors to discover and develop vitally 
needed petroleum reserves. The resumption of these operations will provide 
additional insurance for this Nation’s security which we just cannot deny to the 
people of this country. We favor the interim legislation as that seems to us to 
be the only way out” (hearings, S. J. Res. 20, 82d Cong., pp. 78-79). 

William W. Clary, speaking for the oil and gas operators in the 
submerged area off the coast of California stated: 

But operators favor this bill primarily for the principal reason that we believed 
when it was introduced last summer and again this vear, that it would bring about 
production of oil and enable the oil producers to meet the demands of the Military 
Establishment of the United States, which now looms up a million barrels a day, 
more quickly than any other possible solution (ibid., p. 324). 
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The State of Texas speaking through its Governor, Hon. Allan 
Shivers, its attorney general, Hon. Price Daniel, and the Commissioner 
of the General Land Office, Hon. Bascom Giles, stated in an official 
written statement to the committee respecting Senate Joint Reso- 
lution 20, dated February 19, 1951: 

We favor the general purpose of interim legislation as expressed in Senate 
Joint Resolution 20. We recognize that continued production and additional 
exploration for oil, gas, and other minerals are essential to the welfare of our 
people in this time of emergency. Pending permanent legislation on the subject, 
we will support any reasonable interim bill which would permit exploration, 
development, and production of essential natural resources to be continued on 
this property, provided the interim legislation does not contain anything which 
would prejudice our State in its effort to obtain permanent legislation restoring 
the ownership which it claimed and enjoyed prior to June 5, 1950 (hearings, pp. 
99-100). 

Hon. Hall Hammond, attorney general of the State of Maryland 
and chairman of the submerged lands committee of the National 
Association of Attorneys General in testifying before the committee 
stated: 

That though the State of Maryland and the national association are committed 
to a program which will confirm and establish the title of the States to lands 
beneath navigable waters within their boundaries ““* * * if the Walter 
bill or a bill similar to the Walter bill (id est, H. R. 4484, 82d Cong.) cannot be 
passed, interim legislation which confirms leases, and to this extent makes for 
certainty and practicability of operation and the continued production and 
additional exploration for oil, gas, and other minerals would be desirable, and in 
the interest of the people in this period of emergency, if it does not tilt the scales 
either in favor of the United States or the States, and so unduly favors one or 
the other in the passage of permanent legislation (hearings, p. 94). 

James G. Patton, the president of the National Farmers Union, 
which, since the inception of the controversy has advocated owner- 
ship of the submerged lands by the Federal Government, stated 
“that the objectives of this legislation are in accordance with the 
views of my organization’’ (ibid., p. 206). 

The National Grange stated to the committee: 

We agree with the purposes of Senate Joint Resolution 20 which provides for 
temporary arrangement to continue operations of all leases under the terms which 
have been granted to lessees by the States or subdivisions of the States (ibid., 
p. 301 

Quotations from the testimony or official communications of certain 
State officials, above, are not to be construed as an attempt to imply 
that those officials necessarily endorse Senate Joint Resolution 20, 
as such. They are set forth to show the widespread support of 
interim legislation to permit resumption of operations. 


EQUITIES OF LESSEES 


Krom the 1920's up to December 1948, when the action against 
Louisiana and Texas was initiated in the Supreme Court, the States 
issued leases to private oil companies for development of the mineral 
resources of the submerged lands. Some 30 or more oil companies 
had acquired such leases from the States on the basis of competitive 
bidding. They have invested hundreds of millions of dollars in 
special and very expensive equipment, and in training specialized 
personnel for the extremely difficult work of undersea operations. 
This equipment and personnel now are largely idle. 
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That these holders of good-faith leases have equities which should 
be protected has long been recognized by the Federal Government. 

The former Secretary of the Interior, the late Harold L. Ickes, in 
testifving on February 5, 1946, before the Senate Committee on the 
Judiciary stated: 

* %* * Leases and contracts for operations on submerged lands outstanding 
when the present suit [United States v. California] was filed in the Supreme 
Court should be continued in foree and effect by the Federal Government, at 
least as to royalty rate and time limit. 

The former Attorney General, Tom C. Clark, in his oral argument 
on March 13, 1947, before the Supreme Court in the California case 
stated: 

The President has authorized me to say that the administration approaches 
this controversy with every desire to do substantial equity * * * to the 
private interests involved. * * * The President advised me he will recom- 
mend to the Congress that legislation be enacted * * *. Such legislation 
in the view of the President, should * * *_ establish equitable standards for 
the recognition of investments made by private interests and should offer a basis 
for the continued operations of private establishments wherever consistent with 
the national interest, and on terms which would be fair and just under all cir- 
cumstances. There is.no desire on the part of the President or any official of the 
executive branch to destroy or confiscate any honest and bona fide investment 
* * e 

The Honorable Oscar L. Chapman in his letter of January 29, 
1951, to the chairman of the committee reiterated this attitude on 
the part of the executive department and stated that the Department 
of the Interior would have no objection should the Congress decide— 
as proposed in Senate Joint Resolution 20, that equitable considerations warrant 
the granting of such recognition not only as to State leases issued prior to June 
23, 1947, but also as to State leases issued between June 23, 1947, and December 
ai, 1945 OF. 

The Solicitor General of the United States, Mr. Perlman, stated 
that the failure of the United States to obtain an accounting from the 
State for the period prior to June 5, 1950, removed the objection of the 
Department of Justice to a cut-off date more recent than the data of 
the California decision and that the Justice Department does not 
oppose recognition of existing State leases issued up to December 21, 
1948, the date of the initiation of the action against Louisiana and 
Texas. 

The committee wishes to point out that Senate Joint Resolution 20 
adequately protects these equities in the opinion of the lessees them- 
selves and that it fulfills the commitment of the Federal Government 
in that respect. 

APPLICANTS’ RIGHTS 


The controversy over whether the States, or the Federal Govern- 
ment, should administer and control the development of the mineral 
resources of the areas submerged by the open ocean is further com- 
plicated by sharp differences of opinion between the administrative 
agencies of the Government, on the one hand, and a group of persons 
who applied for leases on the submerged areas under the provisions 
of the Mineral Leasing Act of 1920, as amended. Many of these 
applications were made in the early and middle 1930’s, before the 
Federal Government had formally asserted its claims and while the 
States were leasing the areas. Some applicants contend that it was 
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as a result of their activity that the Federal] Government first began 
pressing its assertion of sovereignty in the under-ocean areas, 

Successive Secretaries of the Interior denied &pplications filed under 
the Mineral] Leasing Act, and in 1947 the Solicitor of the Department 
of the Interior Submitted forma] legal Opinion, in Which the At- 
torney Genera] of the United States concurred, holding that the act 
Was not applicable to the submerged lands. The applicants haye 
contested this administrative decision, and have sought judicial] 
review. Action for such review is noy Pending before the United 
States Distrie Court for the District of Columbia (Mayhew vy. Chap- 
man, Case No. 411~49 civil, and Similar cases). 

Still other Persons have filed for patents of the submerged lands on 
the basis of -SCrip certifies les.” These applications likewise have been 
denied by the Secretary of the Interior, 

Any rights that may have been acquired in the submerged lands 
under “ly previous act of Congress are saved by section 8, which 
Specifically holds such rights, jf any, in the status {UO Pending dis- 
Position of the matter by the courts, 


REPORTS OF EXECUTIVE AGENCIES 


There is set forth below the most recent reports of the executive 
agencies that are concerned with the administration of the oil and gas 
Teserves under the Control of the Federal Government. 


Se 


DrPaRTMEN? OF THE INTERIOR, 
OFFICE OF THI SECRETARy, 
Washington, QD. or anuary oD. 1951. 
Hon. JOsEpH (C O'M \HONEY, 
Chairman. Committe on Interior and Insular A ffairs, 
United States S; nate, 


My Dear SENATOR O' M \HONEY: This responds to your request of January 19, 
1951, for a report on Senate Joint tesolution 20, a resolution to Provide for the 
continuation of Operations under certain minera] leases issued by the respective 
States cOVering submerged lands of the Continental Shelf, to encourage the eon- 
tinued development of such leases, to Provide for the Protection of the interests 
of the United States in the Oil and gas deposits of said lands, and for other pur- 


This Department recommends the enactment of Senate Joint Resolution 20. 

The controversies between the United States, on the one hand and the coastal 
States of ( ‘alifornia, Louisiana, and Texas, on the other hand, Over the submerged 
lands of the Continental] Shelf situated below the Ordinary low-water mark and 
Outside the inland waters along the coasts of these respective States Were re 
SOlved by decisions favorable to the United States rendered by the Supreme Court 
in the cases Of United Stat, 8 V. California (3382 U.S. 19 (1947)). United States y. 
Louisiang (3839 US. 699 (1950) » and United ‘States v. Texas (339 U, 8. 707 (1950) ). 

Pending the enactment of legislation On the subject by the Congress, the Secre- 
tary of the Interior js presently administering the submerged lands of the Con- 
tinental Shelf by Virtue of Executive Order 9633 (10 F. R. 12305). 

Oil and gas Operations are being conducted off the coasts of California, Louisi- 
ana, and Texas at the present time, with the authorization of the United States. 
The aggregate Production from these Coastal lands amounts to “pproximately 
1,950,000 barrels of Oil per month. 

In the case of California, 4 proceeding js pending in the Supreme Court to de- 
termine just Where the ~eaward line of the inland waters and tidelands of the 
State should be drawn with respect to certain Coastal areas, which include al] the 
areas in which there are known oi] and gas operations. Pending the Court’s de- 
termination jn this Proceeding, oj] and gas Operations are being conducted in the 
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coastal areas of California pursuant to a so-called operating stipulation to which 
the United States and California are parties. The current stipulation is dated 
August 21, 1950, and covers the period ending October 1, 1951. The income from 
these operations is being held in segregated accounts for the benefit of whichever 
party may be entitled to the money in accordance with the line of demarcation 
ultimately fixed by the Court. A copy of the original stipulation and a copy of 
the current stipulation are enclosed. 

With respect to the submerged coastal areas in the Gulf of Mexico adjacent to 
Louisiana and Texas, some oil and gas operations are being conducted pursuant 
to part I] of a notice issued by the Secretary of the Interior on December 11, 1950 
(15 F. R. 8835). Under part LI of the notiee, persons who on December 11, 1950, 
were conducting cil and gas operations in areas of submerged coastal lands of the 
United States adjacent to the Texas and Louisiana coasts are authorized tempo- 
rarily to continue such operations, subject to the payment to the United States 
of the equivalent of such rentals, rovalties, and other payments as were provided 
to be paid the lessor in such State leases for and during the temporary period. 
This temporary authorization was granted in the exercise of an implied authority 
to provide for the protection of the oil and gas deposits and the elaborate installa- 
tions against loss, damage, and deterioration A copy ot the notice of December 
11, 1950, is enclosed. 

The maximum oil and gas development of the submerged coastal areas, con- 
sistent with good conservation practices, is vital to our national defense. At the 
beginning of World War I1, our domestic production was about 3,840,000 barrels 
of oil a day, with a reserve producing capacity of 750,000 barrels a day, or 20 
percent. Our production reached a peak of 4,890,000 barrels a day in July 1945, 
an increase over 1941 of 27 percent, which consumed the 20 percent initial reserve 
capacity plus 7 percent added during the 4-year interval. At present, our produc- 
tion is 5,900,000 barrels a day, with a reserve capacity of only 700,000 barrels a 
day, or 12 percent. If a new war demand should call for an increase proportional 
to that required during the 1941—45 period, or an increase amounting to 1,600,000 
barrels a day, and if we could not increase our production more than the present 
12 percent reserve plus 7 percent new capacity in 4 vears, our shortage would be 
500,000 barrels a day. 

The reserves of the 14 new offshore fields discovered in the Gulf since 1947 are 
estimated at an average of 20 million barrels each, or a total of 280 million barrels, 
Full development of these proven fields would increase productive capacity bv 
32,000 barrels a day to a total of 52,000 barrels a day. If exploration is en- 
couraged, there is every reason to believe that new offshore fields in the Gulf, 
equal in reserves and productive capacity to those found since 1947, will be found 
in the next 4 or 5 vears. The result would be an increase in reserves of 280 
million barrels and in producing capacity of 20,000 barrels a day. Such increases, 
when added to those which would result from full development of the proven 
fields in the Gulf, would amount to a total of 560 million barrels of additional 
reserves and 52,000 barrels a day of additional producing capacity 

Guidance from the Congress is needed for the program of expanded develop- 
ment referred to above. It is the view of this Department that Senate Joint 
Resolution 20, if enacted by the Congress, would provide adequate authority 
and guidance for the administration and development of the oil and gas deposits 
in the submerged lands of the Continental Shelf, pending the enactment of 
permanent legislation on this subject. 

There is only one section of the resolution which appears to require specific 
comment by this Department. This is section 1, under which persons holding 
leases issued by coastal States on submerged lands of the Continental Shelf prior 
to December 21, 1948 (which was the date on which the suits were filed against 
Louisiana and Texas), would be permitted, if such leases meet the conditions 
prescribed in subsection (a) of that section, to continue to maintain these leases 
and to conduct operations under them, except that the Secretary of the Interior 
would, in effect, be substituted for the respective States as lessor. 

In connection with section 1, it perhaps should be stated that the executive 
branch of the Government has consistently taken the position that the United 
States ought to recognize the equities of persons who obtained oil and gas leases 
on submerged lands of the Continental Shelf from coastal States at a time when 
such persons had reason to believe that the issuing States could validly grant the 
right to take oil and gas from submerged lands of the Continental Shelf. For 
example, Secretary of the Interior Harold L. Ickes stated on February 5, 1946, 
while testifying before the Senate Committee on the Judiciary with respect to 
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Senate Joint Resolution 48 and House Joint Resolution 225, Seventy-ninth Con- 
gress, that: 

‘“*k #* * Leases and contracts for operations on submerged lands out- 
standing when the present suit [against California] was filed in the Supreme 
Court should be continued in force and effect by the Federal Government, 
at least as to royalty rate and time limit.” 

Also, Attorney General Tom C. Clark, in his oral argument before the Supreme 
Court in the case of United States v. California on March 13, 1947, stated that: 

“The President has authorized me to say that the admunistration ap- 
proaches this controversy with every desire to do substantialequity * * * 
to the private interests involved. * * * The President advised me he 
will recommend to the Congress that legislation be enacted * * *. Such 
legislation, in the view of the President, should * * * establish equi- 
table standards for the recognition of investments made by private interests 
and should offer a basis for the continued operation of private establishments 
wherever consistent with the national interest, and on terms which would be 
fair and just under all circumstances. There is no desire on the part of the 
President or of any official of the executive branch to destroy or confiscate 
any honest and bona fide investment * * *,” 

In making recommendations to the Eightieth and Eighty-first Congresses on 
the subject of the recognition of the equities of persons holding State oil and gas 
leases on submerged lands of the Continental Shelf, the executive branch of the 
Government suggested that such recognition should be extended with respect to 
Jeases issued prior to June 23, 1947, which was the date on which the Supreme 
Court rendered its decision in the case of United States v. California. 

The question of the extent to which the United States, as a matter of grace, 
should grant Federal recognition with respect to oil and gas leases issued by 
coastal States on submerged lands of the Continental Shelf is, of course, a matter 
for determination by the Congress. If the Congress should decide, as proposed 
in Senate Joint Resolution 20, that equitable considerations warrant the granting 
of such recognition not only as to State leases issued prior to June 23, 1947, but 
also as to State leases issued between June 23, 1947, and December 21, 1948, 
this Department would have no objection. 

Insofar as California is concerned, that State has not issued any leases on 
submerged lands of the Continental Shelf since June 23, 1947, without the 
concurrence of the Secretary of the Interior. 

Due to the imminent consideration of Senate Joint Resolution 20 by your 
committee, there has not been sufficient time to obtain the advice of the Bureau 
of the Budget with respect to the relationship of this proposed legislation to the 
program of the President. 

Sincerely yours, 

Oscar L. CHAPMAN, 
Secretary of the Interior. 


(ComMMITTEE Note.—Because of the length of the enclosures submitted by the 
Secretary of the Interior, it was not deemed desirable to reprint them in this 
report. However, the attention of the Members of the Senate is directed to the 
hearings on the present measure, S. J. Res. 20, held by the Interior and Insular 
Affairs Committee in February and March of 1951. The text of the notices and 
stipulations is set forth in full, beginning on p. 10.) 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, January 29, 1951. 
Hon. Josern C. O’ MAHONEY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 


My Dear Senator: This is in response to your request of January 19, 1951, 
for the views of this Department relative to the joint resolution (S. J. Res. 20) 
to provide for the continuation of operations under certain mineral leases issued 
by the respective States covering submerged lands of the Continental Shelf, to 
encourage the continued development of such leases, to provide for the protection 
of the interests of the United States in the oil and gas deposits of said lands, and 
for other purposes. 








| 
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The proposed legislation would authorize a continuation, under certain con- 
ditions, of oil and gas operations and development in the offshore submerged lands 
involved in the cases of U/nited States v. California (332 U.S. 19), United States v. 
Louisiana (339 U.S. 699), and United States v. Teras (339 U. S. 707). The con- 
ditions prescribed for such continuation would include, among other things, a 
requirement that the operations be conducted under a State lease covering such 
lands issued prior to December 21, 1948, and in force and effect on June 5, 1950 
(the date of the decisions of the Supreme Court in the Louisiana and Texas cases), 
or under a lease issued with the approval of the Secretary of the Interior and in 
force and effect on the effective date of the proposed legislation. It would also 
be required that all rents, royalties, and other sums payable under the lease sub- 
sequent to June 5, 1950, which have not been paid in accordance with the pro- 
visions thereof, shall be paid to the Secretary of the Interior, who shall deposit 
such moneys in a special fund in the Treasury, June 5, 1950, is the date prior to 
which an accounting was denied to the United States in decrees entered by the 
Supreme Court in the Louisiana and Texas cases (340 U. 8. 899; 340 U. 5S. 900). 
All leases brought within the terms of the measure would be subject to a minimum 
royalty of 12% percent of the value of the production conducted thereunder. 

The Secretary of the Interior would be authorized to exercise such powers of 
supervision and control as may be vested in the lessor by the terms of the State 
leases and to impose such other requirements as he may deem to be reasonable and 
necessary to protect the interests of the United States. Where a State lease 
covers lands underlying inland navigable waters, the Secretary would be author- 
ized, with the approval of the Attorney General, to certify that the United States 
claims no proprietary interest in such lands, provided the submerged lands in 
question are not subject to certain specific proprietary claims of the United States. 
In the event of a controversy between the United States and a State as to whether 
or not certain submerged lands are situated beneath navigable inland waters, the 
Secretary would be authorized, with concurrence of the Attorney General, to 
negotiate and enter into an agreement respecting the continuation of operations 
in such lands, and the impounding of revenues therefrom, pending the settlement 
or adjudication of the controversy. 

In order to meet. the existing urgent need for further exploration and develop- 
ment of mineral deposits in submerged lands of the Continental Shelf, the Secre- 
tary of the Interior would be authorized, pending the enactment of further legisla- 
tion on the subject, to issue, on a basis of competitive bidding, oil and gas leases 
of such lands not covered by State leases, and the President would be empowered 
to withdraw from disposition any unleased lands and reserve them for the use of 
the United States in the interest of national security. All revenues derived from 
operations conducted under the proposed legislation, whether from continued 
State leases or from new leases, would be subject to the following disposition 
372 percent of the moneys received from operations within the seaward boundary 
of a State would be paid to such State; all other moneys so received would be 
held in a special account in the Treasury pending the enactment of legislation 
concerning the disposition thereof. 

As the above summary of its provisions reveals, the proposed legislation is in the 
nature of an interim measure to provide authority for continued oil and gas 
operations and development in offshore submerged lands pending the enactment 
of permanent legislation dealing with the subject. “Lhe Department of Justice has, 
of course, along with the Department of the Interior and the Department of 
Defense, heretofore repeatedly urged the enactment of permanent legislation 
providing for such development under the authority and control of the Federal 
Government. This Department adheres to that position. However, in view 


of the needs presented by the current national emergency, we have coneluded 
that Senate Joint Resolution 20, as introduced, appears to be adequate for the 
protection of the interests of the United States until such time as the Congress is 
able to consider legislation of a permanent character. We, therefore, urge the 
early consideration and passage of the resolution. 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincérely, 
Peyton Forp, 
Deputy Attorney General. 
















































14 CONTINUE OPERATIONS UNDER CERTAIN MINERAL LEASES 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., March 8, 1951. 
Hon. Joseru C. O’ ManHoney, 
Chairman, Senate Committee on Interior and Insular Affairs, 


senat O flice Bui ling, Washington, Do 

My Dear Senator O’Manoney: This is in answer to your letter of January 19, 
1951, inviting the Bureau of the Budget to comment on Senate Joint Resolution 20, 
to provide for the continuation of operations under certain mineral leases issued 
by the respective States covering submerged lands of the Continental Shelf, to 
neourage the continued development of such leases, to provide for the protection 
f the interests of the United States in the oil and gas deposits of said lands, and 
for other purposes 

This bill appears to provide adequate authority, on a temporary basis pending 
the enactment of permanent legislation on this subject, for the continuation of oil 
uid gas operations and development in off-shore submerged lands. ‘This authority 
is important to our national defense effort in encouraging exploration and develop- 
nent of mineral deposits in submerged lands to meet the existing urgent needs 
ior these resources 

It is noted that with respect to revenue derived from operations conducted 


inder its authority, whether from continued State leases or from new leases, the 





ill provides that 3745 pereent of the moneys received from operations within the 
seaward boundaries of a State would be paid to that State; all other moneys from 
operations in the submerged lands would be held in a special account in the 
Treasury pending the enactment of permanent legislation dealing with the dis- 


position of these reeeipts. This provision, similar to the Mineral Leasing Act 
which aceords to a State 37% percent of the rovalties obtained from leases of 


Government lands within its boundaries, would constitu iwressional recogni- 
} 





tion of anv equitable interests which mav exist in the State off whose shores 
operations under this legislation are conducted. 
In the case of existing leases, the bill would substitute the Federal Government 


r the States after December 21, 1948 (the date on which suit was filed bv the 
United States against Louisiana and ‘Texa However, the Supreme Court 
lecision in the California case on June 23, 1947, gave notice that the interests of 
the be leral (,overnment might be involved in co inued operations by the states 

the submerged lar ds after the date of that decision Accordingly, it is suggest- 
ed that the desirability of prescribing June 23, 1947, as the cut-off date in the bill 

‘ather than December 21, 1948, be considered in evaluating the respective equities 
of the States and the United States Government in this matter. 

Subject to the consideration by the Congress of the above general issue, the 
Bureau of the Budget perceives no objection to the enactment of this measure 


Sincerely vours, 


DEPARTMENT OF THE INTERIOR, 
PETROLEUM ADMINISTRATION FOR DEFENSI 
Washinator D. C.. January 21, 195 


\lemorandum., 
To: Secretary Oscar L. Chapman 


> 


From: Bruce Kk. Brown, Deputy Administrator, Petroleum Administration for 
Defense 

subject Submerged lands oil. 

Since mid-1950 at least, United States demand for petroleum products has been 


i 
increasing more rapidly than United States capacity to produce crude petroleum 


has risen The reserve capacity to produce crude oil which was estimated at 
| million barrels per day over actual production at the beginning of 1950 has been 
reduced to about 700,000 barrels per day Actual production has risen markedly 
since that time, but demand has increased more rapidly Domestic supplies have 


i by imports, largely though not exclusively from the Caribbean 





Spurred on bv the obvious needs of defense mobilization and encouraged by 
special support in priorities for the purchase of oil country tubular goods to permit 
tt ‘ompietion of exploratory or “wild cat’’ wells, in 1951 the United States oil 
dustrv drilled more exploratory wells than in any vear in its history An unusual 


mnber of new fields were discovered. 


wlicies established by the Petroleum Administration for Defense which give 


| 
| 























CONTINUE OPERATIONS UNDER CERTAIN MINERAL LEASES 1d 


It is estimated that for the next few calendar quarters and assuming that mate- 
rials are available to drill 44,000 new wells per year in search of oil and gas and, 
of course, assuming no adverse change in the ‘“‘economic climate” surrounding the 
oil well drilling business, the United States petroleum industry can sustain present 
rates of production and, in addition, actually increase national productive ability 
by about one quarter of a million barrels per day per year. This potential acl 
ment, important as it may be, gives small comfort when it is recognized that the 
United States demand for petroleum increases at still more rapid rates. There is 
a real need to step up our domestic drilling program by making more oil country 
tubular goods available to the industry. 

Obviously, we cannot presently regard the volume of the Nation’s crude oil 















reserves With any complacency. Oil is probably being found at rates at least 
equal to its withdrawal—and this is no mean achievement in view of today’s high 
production rates, Proven and deve yped reserves, howeve r, are not increasing 
fast enough to provide the Nation with a cushion in the event of a major war. 
Under these conditions, no proven or semiprove! ll province cal be overlooked 
or allowed to lie undeveloped, Yet, just such an oil ] Cr the submerged 
areas off the coasts of California, and Texas, Louisiana, and er Gulf Coast 
States. The Petroleum Administration for Defense has made several studies of 
the world-wide supply and demand for oi These studies indicate a serious 
shortage of crude petrol um il the event of a m or War, 

It would be inappropriate to specifv the degree of the timated shortage in 
this letter and equally inappropriate to spell out the det: 1 assumptions as to 
supply from various areas and anticipated demands, military and civilian. It 
must suffice to say that in the computations we have made allowance for con- 
siderable increases in production in friendly foreign nations and have assumed 
that production within the United States would occur at maximum efficient rates. 


} 


In the event of an all-out war, the resultant crude oil shortage could be over- 
come only by accelerated drilling. In considering the time and effort which would 














have to be expended to discover and develop new crude production, the profound 
value of the submerged lands becomes apparent It is no seer that the arc 
for crude oil on the continental United States has become more difl 
expensive. Geologists and geophysicists face 1 constant challenge of devising 
new methods and tools for the exploration of oil lo state it simply, the relatively 
obvious oll fic ds nave already been iscovere Lor e continenta Unite i states, 
The prospects for ot] exploration in the coastal sul rged lands are quite different. 
American geologists are convinced that this ar tura svorabl r the 
accumulation of oil (and their jud;: t is confiri { by tl fie ly 
discovered on the Continental Shelf), but the quantity of submerged nds 
oil remains a secret until tested by the dri The disti uli the 
Continental Shelf area is the fact that olog tlready kno he stence 
of many potent promising loc: 0 for | I i ms it 
characteristics which have proved productive in already developed fields along 
the terrestria! portior f the coast The mager it | of crude o reserves that 
might eventually be discovered in the submerged lands is of course highly specula- 
tive, Some geologists of high standing in the industry have estimated, however, 
that reserves may amount to 10 billion barrels, one-third as mu as the proven 
reserves on the uplands of continental United States 

Aside from the vast untested potentialities of submerged lands oil, we have 


estimated that production from fields already discovered on the Continental Shelf 
could be expanded from the present level of ymething ess than 20,000 barrels per 
dav to more than 250,000 barrels per day. Even this volume would be a notable 
partial offset to the ecrude-oil shortage which is expected to exist in an all-out war. 

Every business has its ups and downs, and oil is no exception The attitude 
of the general public and, indeed, of large segments of the industry itself, toward 
the assumed adequacy of oil supply is usually a reflection of the immediate past 
and present experiences. For example, in the winter of 1 18 a mere shadow 
of threatened shortage of oil supply in some areas of the United States—a short- 


age which if really existent at al! could not have exceeded one-half of 1 percent 
of demand— was sufficient to excite whole States, State and city governments, and 
citizens generally 

On the other hand and on frequent occasions, relatively minor quantities of 
surplus crude petroleum and refined products available above ground and in the 


markets create an impression of oversupply, which results in significant though 
transitory changes in the regulations imposed by State regulatory bodies If 
surplus production, however small, occurs for more than a short period of time, 
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compensating adjustments must be made in the rate of refinery operations and the 
relative vields of individual products. 

The extreme delicacy of the supply-demand balance that always exists is prob- 
ably accounted for mainly by the nature of petroleum. It is an inflammabe 
fluid used in tremendous quantities—over a million tons a day——as a major source 
of power, heat, and transportation. It is difficult and expensive to store and 
hard to move about. 

I have identified some of the short-term factors affecting petroleum supply 
and affecting publie attitude toward petroleum supply in some detail mainly to 
lay a basis for expressing the opinion that the immediate petroleum-supply 
situation—whatever it may be at any point of time—is too transitory a factor to 
be weighed heavily when long-range policy is under consideration. 

The immediate situation changes from month to month—up and down. The 
long-range situation as exemplified by curves relating productive capacity to de- 
mand continues generally insecure. United States reserve capacity to produce 
crude oil for peace or war is not rising as fast as demand. Under such circum- 
stances it seems obvious that all efforts should be bent toward freeing for testing 
and deveiopment the largest known, undeveloped oil province in the Western 
Hemisphere—that is, the submerged areas off our coasts. 

Bruce K. Brown, 
De puty Administrator. 





APPENDIX A 


CoMMITTEE Nore.—Set forth below is the text of the opinion and decree of 
the Supreme Court of the United States in the Texas case (339 U.S. 707), together 
with the dissenting opinions. This case is reprinted both because it is the most 
recent expression of the Suprerne Court on the issue, and because it deais with 
Texas’ claim to a sea boundary of 10% miles.) 


SUBMERGED LANDS 


Unitep Srates v. Texas 


(339 U. S. 707 
NO. 13, ORIGINAI 
Argued March 28, 1950.—Decided June 5, 1950 


1. In this suit, brought in this Court by the United States against the 
State of Texas under Art. IIT, § 2, Cl. 2 of the Constitution, held: The 
United States is entitled to a decree adjudging and declaring the para- 
mount rights of the United States as against Texas in the area 
claimed by Texas which lies under the Gulf of Mexico beyond the low- 
water mark on the coast of Texas and outside the inland waters, en- 
joining Texas and all persons claiming under it from continuing to tres- 

pass upon the area in violation of the rights of the United States, and 

requiring Texas to account to the United States for all money derived 

by it from the area after June 23, 1947. Pp. 709-720. 

2. Even if Texas had both dominium and imperium in and over this mar- 
rinal belt when she existed as an independent Republic, any claim that 

she may have had to the marginal sea was relinquished to the United 

States when Texas ceased to be an independent Nation and was ad- 

mitted to the Union ‘‘on an equal footing with the existing States’’ pur- 

suant to the Joint Resolution of Mareb 1, 1845, 5 Stat. 797. Pp. 

715-720. 

a) The “equal footing’ clause was designed not to wipe out eco- 
nomic diversities among the several States but to create parity as re- 
spects political standing and sovereignty i. EO. 

b) The “equal footing” clause negatives any implied, special limita- 
tion of any of the paramount powees of the United States in favor of a 
State. P. 717 

c) Although dominium and iniperium are normally separable and 
separate, this is an instance whe e property interests are so subordi- 
nated to the rights of sovereignty as to follow sovereignty. P. 719. 

d) If the property, whatever it may be, lies seaward of low-water 
mark, its use, disposition, management, and control involve national 








| 
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interests and national responsibilities, thereby giving rise to para 
mount national rights in it United States v. California, 332 U.S. 19. 


P. 719 
e) The “equal footing’ clause prevents extension of the sovereignty 
of a State into the domain of political and sovereign power of the 
United States from which the other States have been excluded, just 
as it prevents a contraction of sovereignty which would produce in- 

equality among the States. Pp. 719-720. 

3. That Texas in 1941 sought to extend its boundary to a line in the Gulf 
of Mexico 24 marine miles beyond the three-mile limit and asserted 
ownership of the bed within that area and in 1947 sought to extend the 
boundary to the outer edge of the continental shelf do not require a 
different result United States v. Louisiana, ante, p. 699. P. 720. 

!. The motions of Texas for an order to take depositions , 





the ap- 





pointment of a special master are denied, because there is no need to 

take evidence in this case Pp. 715, 720. 

5. In ruling on a motion by the United States for leave to file the com 
plaint in this case, 387 U.S. 902, and on a motion by Texas to dismiss 

the complaint for want of original jurisdiction, 338 U. S. 806, this 

Court, in effect, held that it had original jurisdiction under Art. III, 

§ 2, Cl. 2 of the Constitution, even though Texas had not consented to 

be sued. Pp. 709-710. 

The case and the earlier proceedings herein are stated in the opinion at pp 
709-712. The conclusion that the United States is entitled to the relief praved 
for is reported at p. 720. 

Solicitor General Perlman argued the cause for the United States. With him 
on the brief were Attorney General McGrath, Assistant Attorney General Vanech, 
Arnold Raum, Oscar H. Davis, Robert FE. Mulroney, Robert M. Vaughan, Frederick 
W. Smith, and George S. Swarth 

Price Daniel, Attorney General of Texas, and J. Chrys Dougherty, Assistant 
Attorney General, argued the cause for the defendant With them on the brief 
were Jesse P. Luton, Jr., K. Bert Watson, Dow Heard, Walion S. Roberts, Claude 
Cc. McMillan, f ide ncio V G ierra, al d Var J |. @ Wall, \ 3IStan Attor evs Gen- 
eral, and Roscoe Pound and Joseph Walter Binghan 

Mr. Justice Douatas delivered the opinion of the Court 


This suit, like its companion, United States v. Le ana, ante, p. 699, decided 
this day, invokes our original jurisdiction under Art. IIT, § 2, ‘ 2 of the Consti- 
tution and puts into issue the conflicting claims of the parties to « and other 


products under the bed of the ocean below low-water mark off the shores of Texas. 


The complaint alleges that the United States was and is 


“the owner in fee simple of, or possessed of paramount rights , and full 
dominion and power over, the lands, minerals, and other things underlying 
the Gulf of Mexic ving seaward of t! rdinary low-water mark on the 
coast of Texas and outside of the inland waters, extending seaward to the 





outer edge of the continental shelf and bounded on the east and southwest, 
respectively, by the eastern boundary of the State of Texas and the boundary 


between the United States and Mexico.’’ 


The complaint is in other material respects identical with that filed against 

Louisiana. The prayer is for a decree adjudging and declaring the rights of the 

United States as against Texas in the above-described area, enjoining Texas 
’ d 


and all persons claiming under it from continuing to trespass upon the area in 
violation of the rights of the United States, and requiring Texas to account to 
the United States for all money derived by it from the area subsequent to June 
23, 1947. 

Texas opposed the motion for leave to file the complaint on the grounds that 
the Attorney General was not authorized to bring the suit and that the suit, if 
brought, should be instituted in a District Court. And Texas, like Louisiana, 
moved to dismiss on the ground that since Texas had not consented to be sued, 


the Court had no original jurisdiction of the suit. After argument, we granted 
the motion for leave to file the complaint. 337 U.S. 902. Texas then moved to 
dismiss the complaint on the ground that the suit did not come within the original 
jurisdiction of the Court. She also moved for a more definite statement or for a 


bill of particulars and for an extension of time to answer. The United States 
then moved for judgment. These various motions were denied and Texas was 
granted thirty days to file an answer. 338 U. 58. 806. 

Texas in her answer, as later amended, renews her objection that this case is 
not one of which the Court has original jurisdiction; denies that the United States 


S. Rept. 1143, 82-2 8 
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is or ever has been the owner of the lands, minerals, ete., underlying the Gulf of 
Mexico within the disputed area; denies that the United States is or ever has been 
possessed of paramount rights in or full dominion over the lands, minerals, ete 
underlying the Gulf of Mexico within said area except the paramount power to 
control, improve, and regulate navigation which under the Commerce Clause 
the United States has over lands beneath all navigable waters and except the 
same dominion and paramount power which the United States has over uplands 
within the United States, whether privately or state owned; denies that these 
or any other paramount powers or rights of the United States include ownership 
or the right to take or develop or authorize the taking or developing of oil or other 
minerals in the area in dispute without compensation to Texas; denies that any 
paramount powers or rights of the United States include the right to control 


or to prevent the taking or developing of these minerals bv Texas or her lessees 


except when necessary in the exercise of the paramount federal powers, as recog- 
nized by Texas, and when duly authorized by appropriate action of the Congress; 
admits that she claims rights, title, and interests in said lands, minerals, etce., 
and says that her rights include ownership and the right to take, use, lease, and 
develop these properties; admits that she has leased some of the lands in the area 
and received royalties from the lessees but denies that the United States is entitled 
to any of them; and denies that she has no title to or interest in any of the lands 

he disputed area 

\s an affirmative defense, Texas asserts that as an independent nation the 


Republie of Texas had open, adverse, and exclusive possession and exercised 


jurisdiction and control over the land, minerals, ete., underlying that part of 
the Gulf of Mexico within her boundaries extablished at three marine leagues 
from shore by her First Congress and acquiesced in by the United States and 


other major nations; that when Texas was annexed to the United States the 
claim and rights of Texas to this land, minerals, etc., were recognized and pre- 
served in Texas; that Texas continued as a State to hold open, adverse, and 
exclusive possession, Jurisdiction, and control of these lands, minerals, etce., 
without dispute, challenge, or objection by the United States; that the United 
States has recognized and acquiesced in this claim and these rights; that Texas 
under the doctrine of prescription has established such title, ownership, and 
gn rights in the area as preclude the granting of the relief prayed 

As a second affirmative defense, Texas alleges that there was an agreement 
between the United States and the Republic of Texas that upon annexation 
Texas would not cede to the United States but would retain all of the lands, 
minerals, etc., underlying that part of the Gulf of Mexico within the original 
boundaries of the Republic 

\s a third affirmative defense, Texas asserts that the United States acknowl- 
edged and confirmed the three-league boundary of Texas in the Gulf of Mexico 
as declared, established, and maintained by the Republic of Texas and as retained 
by Texas under the annexation agreement. 

Texas then moved for an order to take depositions of specified aged persons 
respecting the existence and extent of knowledge and use of subsoil minerals 
within the disputed area prior to and since the annexation of Texas, and the 
uses which Texas has devoted parts of the area as bearing on her alleged 
prescriptive rights. Texas also moved for the appointment of a special master to 
take evidence and report to the Court. 

The United States opposed these motions and in turn moved for judgment 
asserting that the defenses tendered by Texas were insufficient in law and that 
no issue of fact had been raised which could not be resolved by judicial notice. 
We set the case down for argument on that motion. 

We are told that the considerations which give the Federal Government 
paramount rights in, and full dominion and power over, the marginal sea off 
the shores of California and Louisiana (see United States v. California, 332 
U. S. 19: United States v. Louisiana, supra) should be equally controlling when 
we come to the marginal sea off the shores of Texas. It is argued that the 
national interests, national responsibilities, and national concerns which are 
the basis of the paramount rights of the National Government in one case would 
seem to be equally applicable in the other. 

But there is a difference in this case which, Texas says, requires a different 
result. That difference is largely in the preadmission history of Texas. 

The sum of the argument is that prior to annexation Texas had both dominium 
(ownership or proprietary rights) and imperium (governmental powers of regu- 
lation and control) as respects the lands, minerals, and other products under- 
lying the marginal sea. In the case of California we found that she, like the 
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original thirteen colonies, never had dominium over that area. The first claim 
to the marginal sea was asserted by the National Government. We held that 
protection and control of it were, indeed, a function of national external 

ereigntv, 332 U. S. 31-34. The status of Texas, it is said, is different: Texas, 


) 





when she came into the Union, retained the dominium over the marginal sea 
which she had previously acquired and transferred to the National Gov t t 
only her powers of sovereignty—her imperium—over the marginal sea 

This argument leads into several chapters of Texas history. 

The Republic of Texas was proclaimed by a convention on March 2, 1836 
The United States ? and other nations * formally recognized it. The Congress of 
Texas on December 19, 1836, passed an act defining the boundaries of tt 
Republic.«. The sourthern boundary was described as follows: ‘‘beginning at 
the mouth of the Sabine river, and running west along the Gulf of Mexico three 
leagues from land, to the mouth of the Rio Grande.’’5 Texas was admitted 
the Union in 1845 “on an equal footing with the original States in all respe 
whatever.” Texas claims that during the period from 1836 to 1845 she had 


brought this marginal belt into her territory and subjected it to her dome 
which recognized ownership in minerals under coastal waters. This the 
States contests. Texas also claims that under international law, as it had evolv 
by the 1840’s the Republic of Texas as a sovereign nation became the owner o 
the bed and sub-soil of the marginal sea vis-a-vis other nations. Texas claims that 
the Republic of Texas acquired during that period the same interest in its marginal 
sea as the United States acquired in the marginal sea off California when it pur- 
chased from Mexico in 1848 the territory from which California was later formed 
This the United States contests. 
The Joint Resolution annexing Texas’ provided in part: 
‘Said State, when admitted into the Union, after ceding to the United 
States, all public edifices, fortifications, barracks, poris and harbors nav 





and navy yards, docks, magazines, arms, armaments, and all other property 
and means pertaining to the public defence belonging to said Republic of 
Texas, shall retain all the public funds, debts, taxes, and dues of every 
kind, which may belong to or be due and owing said republic; and shal! 
also retain all the vacant and unappropriated lands lying within its limits, 
to be applied to the payment of the debts and liabilities of said Republic 
of Texas, and the residue of said lands, after discharging said debts and 
liabilities, to be disposed of as said State may direct; but in no event are 
said debts and liabilities to become a charge upon the Government of the 
United States.’’ [Italics added.] 

The United States contends that the inclusion of fortifications, barracks, ports 
and harbors, navy and navy yards, and docks in the cession clause of the 
Resolution demonstrates an intent to convey all interests of the Republic 
the marginal sea, since most of these properties lie side bv side with. and shads 
into, the marginal sea. It stresses the phrase in the Resolution ‘‘other property 
and means pertaining to the public defence.’’ It argues that possession by the 
United States in the lands underlying the marginal sea is a deft 
Texas maintains that the construction of the Resolution both by the United 
States and Texas has been restricted to properties which the Republic actua 
used at the time in the public defense 

The United States contends that the ‘‘vacant and ur I 
by the Resolution were retained by Texas do not include the marginal belt. It 
argues that the purpose of the clause, the circumstances of its inclusion, and 
the meaning of the words in Texas and federal usage give them a more restricted 
meaning. Texas replies that since the United States refused to assume the 
liabilities of the Republic it was to have no claim to the assets of the Republic 
except the defense properties expressly ceded. 

In the California case, neither party suggested the necessity for the introduction 
of evidence. 332 U.S. 24. But Texas makes an earnest plea to be heard on the 








11 Laws, Rep. of Texas, p. 6 


2 See the Resolution passed by the Senate March 1, 1837 (Cong. Globe, 24th Cong., 2d Sess., p. 270 
appropriation of a salary for a diplomatic agent to Texas (5 Stat. 170), and the confirmation of a charg: 
d’affaires to the Republic in 1837. 5 Exec. Journ. 17 

3 See 2 Gammel’s Laws of Texas, 655, 880, 889, 905 for recognition by France, Great Britain, and 


Netherlands 

41 Laws, Rep. of Texas, p. 133 

§ The traditional three-mile maritime belt is one marine league or three marine miles in width One 
marine league is 3.45 English statute miles 

® See Joint Resolution approved December 29, 1845, 9 Stat. 108 

? Joint Resolution approved March 1, 1845, 5 Stat. 797 
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facts as they bear on the circumstances of her history which, she says, sets her 
apart from the other States on this issue. 

The Court in original actions, passing as it does on controversies between 
sovereigns which involve issues of high public importance, has always been 
liberal in allowing full development of the facts. United States v. Texas, 162 
U. 8. 1; Kansas v. Colorado, 185 U. 8. 125, 144, 145, 147; Oklahoma v. Texas, 253 
U.S. 465, 471. If there were a dispute as to the meaning of documents and the 
answer was to be found in diplomatic correspondence, contemporary construction, 
usage, international law and the like, introduction of evidence and a full hearing 
would be essential. 

We conclude, however, that no such hearing is required in this case. We are 
of the view that the ‘equal footing’’ clause of the Joint Resolution admitting 
Texas to the Union disposes of the present phase of the controversy, 

The “equal footing” clause has long been held to refer to political rights and 
to sovereignty. See Stearns v. Minnesota, 179 U. 8S. 228, 245. It does not, of 
course, include economic stature or standing. There has never been equality 
among the States in that sense. Some States when they entered the Union had 
within their boundaries tracts of land belonging to the Federal Government; 
others were sovereigns of their soil. Some had special agreements with the Fed- 
eral Government governing property within their borders. See Stearns v. Min- 
nesota, supra, pp. 243-245. Area, location, geology, and latitude have created 
great diversity in the economic aspects of the several States. The requirement 
of equal footing was designed not to wipe out those diversities but to create 
parity as respects political standing and sovereignty. 

Yet the ‘equal footing’’ clause has long been held to have a direct effect on 
certain property rights. Thus the question early arose in controversies be- 
tween the Federal Government and the States as to the ownership of the shores 
of navigable waters and the soils under them. It was consistently held that 
to deny to the States, admitted subsequent to the formation of the Unicon, owner- 
ship of this property would deny them admission on an equal footing with the 
original States, since the original States did not grant these properties to the 
United States but reserved them to themselves. (See Pollard’s Lessee v. Hagan, 
3 How. 212, 228-229; Mumford v. Wardwell, 6 Wall. 423, 436; Weber v. Harbor 
Comm'rs, 18 Wall. 57, 65-66; Knight v. U. S. Land Assn., 142 U. S. 161, 183; 
Shively v. Bowlby, 152 U. S. 1, 26; United States v. Mission Rock Co., 189 U.S 
391, 404. The theory of these decisions was aptly summarized by Mr. Justice 
Stone speaking for the Court in United States v. Oregon, 295 U.S. 1, 14, as follows: 8) 

‘Dominion over navigable waters and property in the soil under them are 
o identified with the sovereign power of government that a presumption 
against their separation from sovereignty must be indulged, in construing 
either grants by the sovereign of the lands to be held in private ownership 
or transfer of sovereignty itself. see Massaci uselis v. Ne w York, 271 U. Ss. 
65, 89. For that reason, upon the admission of a State to the Union, the 
title of the United States to lands underlying navigable waters within the 
States passes to it, as incident to the transfer to the State of local sover- 
eignty, and is subject only to the paramount power of the United States to 
control such waters for purposes of navigation in interstate and foreign 
commerce, 

The ‘equal footing’’ clause, we hold, works the same way in the converse 
situation presented by this case. It negatives any implied, special limitation 
of any of the paramount powers of the United States in favor of a State. Texas 
prior to her admission was a Republic. We assume that as a Republic she had 
not only full sovereignty over the marginal sea but ownership of it, of the land 
inderlying it, and of all the riches which it held. In other words, we assume that 
it then had the dominium and imperium in and over this belt which the United 
States now claims. When Texas came into the Union, she ceased to be an inde- 
pendent nation. She then became a sister State on an ‘‘equal footing” with all 
the other States. That act concededly entailed a relinquishment of some of her 
sovereignty. The United States then took her place as respects foreign commerce, 





* The same idea was expressed somewhat differently by Mr. Justice Field in Weber v. Harbor Comm'rs, 
supra, pp. 65-66 as follows: ‘Although the title to the soil under the tidewaters of the bay was acquired by 
the United States by cession from Mexico, equally with the title to the upland, they held it only in trust 
for the future State. Upon the admission of California into the Union upon equal footing with the original 
States, absolute property in, and dominion and sovereignty over, all soils under the tidewaters within her 
limits passed to the State, with the consequent right to dispose of the title to any part of said soils in such 
manner as she might deem proper, subject only to the paramount right of navigation over the waters, so 
far as such navigation might be required by the necessities of commerce with foreign nations or among the 
several States, the regulation of which was vested in the General government.”’ 
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the waging of war, the making of treaties, defense of the shores, and the like. 
In external affairs the United States became the sole and exclusive spokesman 
for the Nation We hold that as an incident to the transfer of that sovereignty) 
any claim that Texas may have had to the marginal sea was relinquished to 
the United States 
We stated the reasons for this in United States v. California, p. 35, as fcllows: 
“The three-mile rule is but a recognition of the necessity that a gover 
ment next to the sea must be able to protect itself from dangers incident 
to its locaticn. It must have powers of dominion and regulation in the 
interest of its revenues, its health, and the security of its people from wars 
waged on or too near its coasts. And insofar as the nation asserts its rights 
under international law, whatever of value may be discovered in the seas next 
to its shores and within its protective belt, will most naturally be appropriated 
for its use. But whatever any nation does in the open sea, which detracts 
from its common usefulness to nations, or which another nation may charge 
detracts from it, is a question for consideration amofig nations as such, and 
not their separate governmental units. What this Government does, or even 
what the states do, anywhere in the ocean, is a subject upon which the nation 
may enter into and assume treaty or similar international obligations. See 
United States vs Belmont, 301 U. Ss. 324, 331 332. The very oil about which 
the state and nation here contend might well become the subject of interna- 
tional dispute and settlement.” 
And so although dominium and imperium are normally separable and separat 
this is an instance where property interests are so subordinated to the rights 
of sovereignty as to follow sovereignty. 
lt is said that there is no necessity for it—that the sovereignty of the sea can 


> 


be complete and unimpaired no matter if Texas owns the oil underlying it. Yet 
as pointed out in United States v. California, onee low-water mark is passed 
the international domain is reached Property rights must then be so subordi- 
nated to political rights as in substance to coalesce and unite in the national! 
sovereign. Today the controversy is over oil Tomorrow it may be over some 


other substance or mineral or perhaps the bed of the ocean itself. If the property, 
whatever it may be, lies seaward of low-water mark, its use, disposition, man- 
agement, and control involve national interests and national responsibilities. 





That is the source of national rights in it. Such is the rationale of the California 
decision, which we have applied to Louisiana’s case. The same result must be 
reached here if ‘‘equal footing” with the various States is to be achieved. Unless 


any claim or title which the Republie of Texas had to the marginal sea is subordi- 
nated to this full paramount power of the United States on admission, there is 
or may be in practical effect a subtraction in favor of Texas from the national 
sovereignty of the United States. Yet neither the original thirteen States 
(United States v. California, supra, pp. 31-32) nor California nor Louisiana enjoys 
such an advantage. The ‘‘equal footing’ clause prevents extension of the sov- 
ereignty of a State into a domain of political and sovereign power of the United 
States from which the other States have been excluded, just as it prevents a 
contraction of sovereignty Pollard’s Lessee v. Hagan, supra) which would pro- 





duce inequality among the States. For equality of States means that they are 
not ‘‘less or greater, or different in dignity or power.” See Coyle v. Smith, 221 
U. S. 559, 566. There is no need to take evidence to establish that meaning of 


equal footing.” 

Texas in 1941 sought to extend its boundary to a line in the Gulf of Mexico 
twenty-four marine miles beyond the three-mile limit and asserted ownership 
of the bed within that area.’ And in 1947 she put the extended boundary to the 
outer edge of the continental shelf. The irrelevaney of these acts to the issue 
before us has been adequately demonstrated in United States v. Louisiana The 
other contentions of Texas need not be detailed. They have been foreclosed by 
United States v. California and U nited States v. Louisiana 

The motions of Texas for an order to take depositions and for the appoint 
ment of a Special Master are denied. The motion of the United States for 
judgment is granted. The parties, or either of them, may before September 15, 
1950, submit the form of decree to carry this opinion into effect. 


® See the statement of Mr. Justice Field (then Chief Justice of the Supreme Court of California) in Moor 

v. Smaw, 17 Cal. 199, 218-219 
® Act of May 16, 1941, L. Texas, 47th Leg., p. 454 
Act of May 23, 1947, L. Texas, 50th Leg., p. 451. 
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Mr. Justice JAacKSON and Mr. Justice CLark took no part in the consideration 
or decision of this ease. 

Mr. Jusrice Rerp, with whom Mr. Justice MINnTOoN joins, dissenting. 

‘his case brings before us the application of United States v. California, 332 
U.S. 19, to Texas. Insofar as Louisiana is concerned, I see no difference between 
its situation and that passed upon in the California case. Texas, however, 
presents a variation which requires a different result. 

he California case determines, p. 36, that since “paramount rights run to the 
states in inland waters to the shoreward of the low-water mark, the same ration- 
ale leads to the conclusion that national interests, responsibilities, and therefore 
national rights are paramount in waters lying to the seaward in the three-mile 
belt.””. Thus the court held, p. 39, that the Federal Government has power over 
that belt, an incident of which is “‘full dominion over the resourees of the soil 
inder that water area, including oil.” 1 


But that decision was based on the 
premise, pp. 32-34, that the three-mile belt had never belonged to California. 
The California case poifits out that it was the United States which had acquired 
this seacoast area for the Nation. Sovereignty over that area passed from 
Mexico to this country. The Court commented that similar belts along their 
shores were not owned by the original seacoast states. Since something akin to 
ownership of the similar area along the coasts of the original states was thought 
by the Court to have been obtained through an assertion of full dominion by the 
United States to this hitherto unclaimed portion of the earth’s surface, it was 
decided that a similar right in the California area was obtained by the United 
States. The contrary is true in the case of Texas. The Court concedes that prior 
to the Resolution of Annexation, the United States recognized Texas ownership 
of the three-league area claimed by Texas.! 

The Court holds immaterial the fact of Texas’ original ownership of this 
marginal sea area, because Texas was admitted on an “equal footing’? with the 


other states by the Resolution of Annexation. 5 Stat. 797. The scope of the 
‘equal footing’ doctrine, however, has been thought to embrace only political 
rights or those rights considered necessary attributes of state sovereignty. Thus 
this Court has held in a consistent line of decisions that, since the original states, 
as an incident of sovereignty, bad ownership and dominion over lands under 
navigable waters within their jurisdiction, states subsequently admitted must 
be accorded equivalent ownership. EH. g. Pollard v. Hagan, 3 How. 212; Martin v. 
Waddell, 16 Pet. 367. But it was an articulated premise of the California deci- 
sion that the thirteen original states neither had asserted ownership nor had 
held dominion over the three-mile zone as an incident of sovereignty. 

Equal footing” has herevofore brought to a state the ownership of river beds, 
but never before has that phrase been interpreted to take away from a newly 
admitted state property that it had theretofore owned. I see no constitutional 
requirement that this should be done and I think the Resolution of Annexation 
left the marginal sea area in Texas. The Resolution expressly consented that 
Texas should retain all “the vacant and unappropriated lands lying within its 
limits.’”’ An ageeement of this kind is in accord with the holding of this Court 
that ordinarily lands may be the subject of compact between a state and the 
Nation Stearns Vv. Minnesota, 179 U.S. 223, 245. The ¢ ‘ourt, however, does not 
decide whether or not “the vacant and unappropriated lands lying within its 
limits’? (at the time of annexation) includes the land under the marginal seg 
I think that it does include those lands. Cf. Hynes v. Grimes Packing Co., 337 
U. S. 86. 110. At least we should permit evidence of its meaning 

Instead of deciding this question of cession, the Court relies upon the need 
for the United States to control the area seaward of low water because of its 
international responsibilities. It reasons that full dominion over the resources 
follows this paramount responsibility, and it refers to the California discussion 
of the point. 332 U.S. at 35. But the argument based on intecnational responsi- 
bilities prevailed in the California case because the marginal sea area was staked 
out by the United States. The argument cannot reasonably be extended to 
Texas without a holding that Texas ceded that area to the United States. 

The necessity for the United States to defend the land and to handle inter- 
national affairs is not enough to transfer property rights in the marginal sea 
from Texas to the United States. Federal sovereignty is paramount within na- 
tional boundaries, but federal ownership depends on taking possession, as the 
California case holds; on consent, as in the case of places for federal use; or on 
purchase, as in the case of Alaska or the Territory of Louisiana. The needs of 





l 


See the statement in the Court’s opinion as to the chapters of Texas history. 
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defense and foreign affairs alone cannot transfer ownership of an ocean bed from 
a state to the Federal Government any more than they could transfer iron ore 


under uplands from state to federal ownership. National responsibility is no 
greater in respect to the marginal sea than it is toward every other particle of 
American teiritory. In my view, Texas owned the marginal area by virtue of its 


original proprietorship; it has not been shown to my satisfaction that it lost it by 
the terms of the Resolution of Annexation. 

I would deny the United States motion for judgment 

Mr. Justice FRANKFURTER.T 


Time has not made the reasoning of United States v. California, 332 | ~ 19 


more persuasive but the issue there decided is no longer open for me. It is rele 

vant, however, to note that in rejeeting California’s claim of ownership in the 
off-shore oil the Court carefully abstained from recognizing such claim of owner- 
ship by the United States. This was emphasized when the Coure struck out th 
proprietary claim of the United States from the terms of the decree proposed 
bv the United States in the California case.* 

“I must leave it to those who deem the reasoning of that decision right to define 
its scope snd app par ar.v to the histo tllv \ \ i I lation of 
‘Texas As is made clear in the opinion of Mr. Justice! REED, the submerged lat 
now in controversy were part of the domain of Texas when she was on her own 
The Court now decides that when Texas entered the Union she lost what st} 
had and the United States a q irecd it How that shif ‘ame to pass rematl ror 


me a puzzle 


No. 13 Ori October Term. 1950 
UNITED STATES OF AMERICA, PLAINTI STATE OF TEX 
DECREI 
340 | s. 900 

This cause came on to be heard on the motion for judgment filed by the plain- 
tiff and was argued by couns¢ 

For the purpose of carrving into effect the conclusions of this Court as stated 
in its opinion announced June 5, 1950, it is ORDERED, ADJUDGED, AND DECREED AS 


follows: 

1. The United States of America is now, and has been at all times pertinent 
hereto, possessed of paramount rights in, and full dominion and power over 
the lands, minerals, and other things underiving the Guif of Mexie ving sea 
ward of the ordinary low-water mark on the coast of Texas, and outside of the 
inland waters, exter lit | award to the outer edge of the continental shelf and 








bounded on the east and southwest, respectively, by the eastern bout of the 
State of Texas and the boundary between the United States and Mexico. The 
State of Texas has no title thereto or property interest therein. 

9 


2. The State cf Texas, its privies, assigns, lessees, and other persons claiming 
under it are hereby enjoined from carrying on any activities upon or in the sub- 
merged area described in paragraph | hereof for the purpose of taking or removing 


therefrom any petroleum gas or other valuable mineral products, and from 





taking or removing therefrom anv petroleum, gas, or other valuable mineral 
products, except under authorization first obtained from the United States. On 


appropriate showing, the United States may obtain the other injunctive relief 
prayed for in the complaint 


> 


3. The United States is entitled to a true, full, and accurate accounting from 
the State of Texas of all or any part of the sums of money derived by the State 
from the area described in paragraph | hereof subsequent to June 5, 1950, which 
are properly owing to the United States under the opinion entered in this case 


on June 5, 1950, this decree, and the applicable principles of law. 


t{ REPORTER'S NOTE Chis is also the opinion of Mr. Justice FRA FURTE N 2,0 nal, United 
States v Louisiana, ante, p. 699 

*The decree proposed by the [ te States read in par 

“1. The United States of Amer now nd has been at all times pertinent hereto, possessed of para 
mount rights of proprietorship in, and full dominion and power over, the lands, minerals, and other thing 


underlying the Pacific Oce 
Che italicized words were omitted in the Court’s decree 332 U.S. 804, 80 
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4. Jurisdiction is reserved by this Court to enter such further orders and to 
issue such writs as may from time to time be deemed advisable or necessary to 
give full force and effect to this decree. 

DrEcEMBER 11, 1950. 


Mr. Justice Jacxson and Mr. Justice CLark took no part in the consideration 
or decision of this case. 


APPENDIX B 


(CommirreE Notre.—Because of its applicability to certain substitute legisla- 
tion that has been widely discussed in connection with action on 8. J. Res. 20, 
as amended, there is set forth below the President’s veto message on H. J. Res. 
225, 79th Cong., a quitclaim measure. Although H. J. Res. 225 had passed the 
House of Representatives in the 79th Cong. by a vote of nearly 3 to 1, the House 
sustained the President’s veto [92 Congressional Record 10745] and as a result 
the issue of overriding it never came up in the Senate.) 


{H. Doe. No. 765, 79th Cong., 2d sess.] 


To the House of Representatives: 

I return herewith, without my signature, House Joint Resolution 225, entitled 
“A joint resolution to quiet the titles of the respective States, and others, to lands 
beneath tidewaters and lands beneath navigable waters within the boundaries of 
such States and to prevent further clouding of such titles.” 

‘Lhe purpose of this measure is to renounce and disclaim all right, title, interest, 
claim, or demand of the United States in “lands beneath tidewaters,” as defined 
in the joint resolution, and in lands beneath all navigable waters within the bound- 
aries of the respective States, and to the minerals in such lands. ‘The phrase 
‘lands beneath tidewaters”’ is defined so broadly as to include all lands, either 
submerged or reclaimed, situated under the ocean bevond the low-water mark 
and extending out to a line three geographical miles distant from the coast line 
or to the boundary line of any State whose boundary, at the time of the admission 
of the State to the Union, extended oceanward beyond three geographical miles. 
Lands acquired by the United States from any State or its successors in interest, 
or through conveyance or condemnation, would be excluded from the operation 
of the measure. There would also be excluded the interest of the United States 
in that part of the Continental Shelf (lands under the ocean contiguous to and 
forming part of the land mass of our coasts) which lies more than 3 miles beyond 
the low-water mark or the boundary of any particular State. 

On May 29, 1945, at my direction, the then Attorney General filed a suit in 
the United States district court at Los Angeles, in the name of the United States, 
to determine the rights in the land and minerals situated in the bed of the Pacific 
Ocean adjacent to the coast of California and within the 3-mile limit above 
described. ‘lhereafter, in order to secure a more expeditious determination of 
the matter, the present Attorney General brought suit in the Supreme Court of 
the United States. ‘The case in the district court was dismissed. I am advised 
by the Attorney General that the case will be heard in the Supreme Court and will 
probably be decided during the next term of the Court. 

The Supreme Court’s decision in the pending case will determine rights in 
lands lying beyond ordinary low-water mark along the coast extending seaward 
for a distance of 3 miles. Contrary to widespread misunderstanding, the case 
does not involve any tidelands, which are lands covered and uncovered by the 
daily ebb and flow of the tides; nor does it involve any lands under bays, harbors, 
ports, lakes, rivers, or other inland waters. Consequently the case does not con- 
stitute any threat to or cloud upon the titles of the several States to such lands, 
or the improvements thereon. When the joint resolution was being debated in 
the Senate, an amendment was offered which would have resulted in giving an 
outright acquittance to the respective States of all tidelands and all lands under 
bays, harbors, ports, !akes, rivers, and other inland waters. Proponents of the 
present measure, however, defeated this amendment. ‘This clearly emphasized 
that the primary purpose of the legislation was to give to the States and their 
lessees any right, title. or interest of the United States in the lands and minerals 
under the waters within the 3-mile limit. 

The ownership of the land and resources underlying this 3-mile belt has been 
a subject of genuine controversy for a number of years. It should be resolved 
appropriately and promptly. The ownership of the vast quantity of oil in such 
areas presents a vital problem for the Nation from the standpoint of national 

. 
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defense and conservation. If the United States owns these areas, they should 
not be given away. If the Supreme Court decides that the United States has 
no title to or interest in the lands, a quitclaim from the Congress is unnecessary. 

The Attorney General advises me that the issue now before the Supreme Court 
has not been heretofore determined. It thus presents a legal question of great 
importance to the Nation, and one which should be decided by the Court. The 
Congress is not an appropriate forum to determine the legal issue now before the 
Court. The jurisdiction of the Supreme Court should not be interfered with 
while it is arriving at its decision in the pending case. 

For the foregoing reasons I am constrained to withhold my approval of the 
joint resolution. 

Harry 8. TRUMAN 
THe Waite House, August 1, 1946. 


H. J. Res. 225 


SEVENTH-NINTH CONGRESS OF THE UNITED STATES OF AMERICA, AT THE SECOND 
SEssIoON, BEGUN AND HeELp AT THE CITY oF WASHINGTON ON MONDAY, THE 
FOURTEENTH Day or JANUARY, ONE THOUSAND NINE HUNDRED AND ForTyY-sIx 


JOINT RESOLUTION To quiet the titles of the respective States, and others, to lands beneath tide- 
waters and lands beneath navigable waters within the boundaries of such States and to prevent further 
clouding of such titles 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That, in recognition of the title and interest in the several 
States, and in others as hereinafter mentioned, since July 4, 1776, or since their 
formation and admission to the Union, the United States of America hereby 
renounces and disclaims any right, title, interest, or claim, except as hereinafter 
excepted and retained, in and to all lands beneath tidewaters and all lands beneath 
navigable waters within the boundaries of each of the respective States; and in 
further recognition of such titles and interests, the United States of Americ 
hereby releases, remises, and quitclaims all right, title, interest, claim or demand 
of the United States of America in and to all lands beneath tidewaters, and all 
lands beneath navigable waters within the boundaries of each of the respective 
States, unto each of such States or the persons lawfully entitled thereto under 
the law as established by the decisions of the courts of such State, and unto the 
respective grantees or successors in interest thereof, and unto the respective 
present lawful owners of such lands of which title has been confirmed by official 
action of the United States of America; excepting therefrom such lands beneath 
tidewaters and such lands beneath navigable waters as have been lawfully ac- 
quired by the United States of America from any State or from any person in 
whom title had vested under the decisions of the courts of such State, or their 
respective grantees, Or successors in interest, by cession, grant, quitclaim, or 
condemnation, or from any other owner or owners thereof by conveyance or by 
condemnation, providing such owner or owners had lawfully acquired the right, 
title, or interest of any such State; and excepting therefrom such lands beneath 
tidewacers and such lands beneath navigable waters, and such interests therein, 
as the United States is lawfully entitled to under the law as established by the 
decisions of the courts of the State in which the land is situated, or as are held 
by the United States in trust for the benefit of any tribe, band, or group of Indians 
or for individual Indians; retaining, however, to the United States of America 
its present powers of regulation and control for the purposes of commerce, navi- 
gation, and the national defense. 

As used in this joint resolution, the phrase “lands beneath tidewaters”’ shall 
include (1) all lands permanently or periodically covered by tidal waters up to 
but not above the line of mean high tide and oceanward to a line three geographical 
miles distant from the coast line and to the boundary line of each respective State 
where in any case such boundary line extends oceanward beyond three geographical 
miles, and (2) all lands formerly beneath tidewaters, as herein defined, which 
have been filled or reclaimed; the phrase ‘‘lands beneath navigable waters’’ shall 
include (1) all other lands covered by waters which are navigable under the laws 
of the United States, and (2) all lands formerly beneath navigable waters, as 
herein defined, which have been filled or reclaimed. 

The United States excepts from this disclaimer and retains all right, title, and 
interest claimed and asserted by Presidential Proclamation Numbered 2667 of 
September 28, 1945, or otherwise to the subsoil and sea bed of or the resources 
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in the Continental Shelf lving oceanward from the area described in the first 
clause (1) of the preeeding paragraph. 
Sam RayYBuRN, 
Speaker of the House of Representatives. 
KENNETH MCKELLAR, 
President of the Senate pro tempore. 
{Endorsement on back of bill:] 


I certify that this Act originated in the House of Representatives. 
Soutn Trimsie, Clerk 


APPENDIX C 


Ponicy OF THE Unrrep States WitH Resrecr TO THE NaTuRAL RESOURCES OF 
THE Sursor, AND S#A BED OF THE CONTINENTAL SHELF 


By the President of the United States of America 
A PROCLAMATION (NO. 2667) 


WHEREAS the Government of the United States of America, aware of the long 
range world-wide need for new resources of petroleum and other minerals, holds 
the view that efforts to discover and make available new supplies of these re- 
sources should be encouraged; and 

WHEREAS its competent experts are of the opinion that such resources under- 
lie many parts of the continental shelf off the coasts of the United States of 
(America, and that with modern technological progress their utilization is already 
practicable or will become so at an early date; and 

WHEREAS recognized jurisdiction over these resources is required in the in- 
terest of their conservation and prudent utilization when and as development 
is undertaken; and 

WHEREAS it is the view of the Government of the United States that the 
exercise of jurisdiction over the natural resources of the subsoil and sea bed 
of the continental shelf by the contiguous nation is reasonable and just, since 
the effectiveness of measures to utilize or conserve these resources would be 
contingent upon cooperation and protection from the shore, since the continental 
shelf may be regarded as an extension of the land mass of the coastal nation 
and thus naturally appurtenant to it, since these resources frequently form a 
seaward extension of a pool or deposit lying within the territory, and since self- 
protection compels the coastal nation to keep close watch over activities off its 
shores which are of the nature necessary for utilization of these resources; 

Now, THEREFORE, I, Harry 8. TRuMAN, President of the United States of Amer- 
ica, do hereby proclaim the following policy of the United States of America 
with respect to the natural resources of the subsoil and sea bed of the continental 
shelf 

Having concern for the urgeney of conserving and prudently utilizing its 
natural resources, the Government of the United States regards the natural 
resources of the subsoil and sea bed of the continental shelf beneath the high 
seas but contiguous to the coasts of the United States as appertaining to the 
United States, subject to its jurisdiction and control. In eases where the con- 
tinental shelf extends to the shores of another State, or is shared with an adja- 
cent State, the boundary shall be determined by the United States and the 
State concerned in accordance with equitable principles. The character as 
high seas of the waters above the continental shelf and the right to their free 
and unimpeded navigation are in no way thus affected. 

IN WITNESS WHEREOF, I have tiereunto set my hand and caused the seal of the 
United States of America to be affixed. 

Done at the City of Washington this twenty-eighth dav of September, in the 
year of our Lord nineteen hundred and forty-five, and of the Independence of 
the United States of America the one hundred and seventieth. 

[SEAL] Harry S. TrRuMAN. 

By the President: 

DrAN ACHESON, 
Acting Secretary of State. 

SEPTEMBER 28, 1945. 


* * * * * 7 * 
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EXECUTIVE ORDER 9633 


RESERVING AND PLACING CERTAIN RESOURCES OF THE CONTINENTAL SHELF UNDER 
THE CONTROL AND JURISDICTION OF THE SECRETARY OF THE INTERIOR 


By virtue of and pursuant to the authority vested in me as President of the 
United States, it is ordered that the natural resources of the subsoil and sea bed 
of the continental shelf beneath the high seas but contiguous to the coasts of the 
United States declare this day by proclamation to appertain to the United States 
and to be subject to its jurisdiction and control, be and they are hereby reserved, 
set aside, and placed under the jurisdiction and control of the Secretary of the 
Interior for administrative purposes, pending the enactment of legislation ir 
regard thereto. Neither this Order nor the aforesaid proclamation shall be 
deemed to affect the determination by legislation or judicial decree of any issues 
between the United States and the several states, relating to the ownership or 
control of the subsoil and sea bed of the continental shelf within or outside of 
the 3-mile limit. 

Harry S. TRUMAN. 

Tue Warre House, 

September 28, 1945. 


APPENDIX FE 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Wash ngton 25, D. C., July 20, 1950. 
Hon. Joserpn C. O’ MAHoney, 
United States Senate, Washington 25, D. C. 

DEAR SENATOR O’ Manoney: In accordance with your oral request of yesterday, 
I am glad to send to you: 

(1) A copy of an opinign which was rendered on August 8, 1947, by the Solici 
tor’s office regarding the applicability of the Mineral Leasing Act of 1920 to th 
submerged lands of the Continental Shelf; 

(2) A copy of an opinion which was rendered by the Attorney General on 
August 29, 1947, concerning the same subject; and 

(3) A copy of an official statement which was made by Secretary of the Interior 
Ickes on this subject in testifying before the Senate Judiciary Committee on 
February 5, 1946. 

Sincerely yours, 
Mastin G. Wuirte, Solicito 


DEPARTMENT OF THE INTERIOR 
WASHINGTON, D. C. 
MINERAL LeAstna Act 
August 8, 1947 
SUBMERGED LANDS—CONTINENTAL SHELF—OIL AND GAS LEASES 
The Mineral Leasing Act of February 25, 1920, as amended (41 Stat. 437, 
30 U. S. C. 181 et seq.), does not authorize the issuance of oil and gas leases 
with respect to the submerged lands below low tide off the coasts of the United 


States and outside the inland waters of the States 
Mastin G. Wuire, Solicito 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington 25, D. C., August 8, 1947. 

Memorandum 
To: The Secretary. 
From: The Solicitor. 
Subject: Applicability of Mineral Leasing Act to submerged coastal areas below 

low tide. 

You have orally requested my opinion on the question whether the Mineral 
Leasing Act of February 25, 1920, as amended (41 Stat. 437, 30 U. 8. C. 181 
et seq.), authorizes the issuance of cil and gas leases with respect to the sub- 
merged lands below low tide off the coasts of the United States and outside the 
inland waters of the States. This question arises by reason of the fact that 
there are awaiting disposition in the Department a number of applications for 
cil and gas leases in submerged areas of the Pacific Ocean and the Gulf of Mexico 
below low tide and outside the inland waters of the adjacent States. 

On September 28, 1945, the President issued Proclamation No, 2667, announc- 
ing that the ‘‘United States regards the natural resources of the subsoil and sea 
bed of the Continental Shelf beneath the high seas but contiguous to the coasts 
of the United States as appertaining to the United States, subject to its juris- 
diction and control” (10 F. R. 12303). And by Executive Order No. 9633 of the 
same date, the resources of the Continental Shelf were placed under the juris- 
diction and control of the Secretary of the Interior ‘“‘for administrative purposes, 
pending the enactment of legislation in regard thereto.’”’ (10 F. R. 12305.) On 
June 23, 1947, the Supreme Court held in United States v. California (Original 
No. 12) that the Federal Government has paramount rights in and power over 
the 3-mile marginal belt along the coast, ‘‘an incident to which is full dominion 
over the resources of the soil under that water area, including oil’’ (slip copy, 
p. 17). 

The answer to the question submitted by you turns on the construction of the 
following portion of section 1 of the Mineral Leasing Act, as amended:! 

‘That deposits of coal, phosphate, sodium, potassium, oil, oil shale, or gas, 
and lands containing such deposits owned by the United States, including those 
in national forests, but excluding lands acquired under the act known as the 
Appalachian Forest Act * * *, and those in incorporated cities, towns, and 
villages, and in national parks and monuments, those acquired under other acts 
subsequent to February 25, 1920, and lands within the naval petroleum and oil- 
shale reserves, except as hereinafter provided, shall be subject to disposition in 
the form and manner provided by this act * re 

It is conceivable that some of the a land areas and minerals may 
turn out to be in one of the categories of lands expressly excluded from the pro- 
visions of the Mineral Leasing Act (e. g., naval petroleum reserves). As to them, 
of course, no problem will arise. In the main, however, this will not be the case. 

With regard to the submerged lands and mineral deposits that are not expressly 
excluded from the provisions of the act, they appear at first glance to be included 
in the phrase “deposits * * * and lands containing such deposits owned by 
the United States’? quoted above. However, the Attorney General has held that 
this language is limited in its application to the ‘public lands’ of the United 
States,? principally by reason of the presence of the words ‘‘public domain”’ in 
the title of the act.2 Therefore, the Mineral Leasing Act is a statute providing 
generally for the disposition of ‘‘public lands.”’ 

Land situated below high-water mark has not been regarded heretofore as 
included in the term ‘‘public lands.’’ 4 For this reason alone, it may be concluded 
that the Mineral Leasing Act does not apply to the submerged lands, as they are, 
of course, below low tide. In fact, in the Government’s brief in the California case, 
the Attorney General so argued (p. 195). 

Apart from the reasoning indicated above, the Mineral Leasing Act, like other 
general public land laws, applies to any particular category of lands only if Con- 


The language quoted is from the amendatory act of August 8, 1946 (Public Law 696, 79th Cong., 2d sess., 
ch. 916, sec. 1, 60 Stat. 950); it is in no material respect different from that used in the original 1920 act, 41 
Stat. 437. 

240 Op. Atty. Gen., No. 1 (Jan. 3, 1941); 34 Op. Atty. Gen. 171 (1924); see p. 195. Government’s brief, 
United States v. California, United States Supreme Court (Original No, 12) 

§’ The words “public domain” appear in the title of the amendatory act of August 8, 1946, as well as in the 
original act of F loners 25, 1920 

* Barney v. Keokuk, 94 U. S, 324, 338; Mann v. Tacoma Land Co., 153 U. 8. 273; 284; Frede ric k A, Curtiss 
et al., General Land Office Decision, September 18, 1934, affirmed by Department ‘Farens y 7, 1935 A-18167 
unpublished 
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gress has indicated that such lands are held for disposal underit.5 For the reasons 
that follow, I do not believe that Congress has indicated that the submerged 
coastal lands are held for disposal under the Mineral Leasing Act. 

In one aspect, the act is clearly inconsistent with any assumption that it was 
intended to apply to submerged lands. The act contains provisions that lands 
affected by it are to be surveyed and described by the legal subdivisions of the 
public land surveys,® and the public land surveys have not heretofore extended 
beyond high tide.’ 

Furthermore, as the Court said in its opinion in the California case, ‘‘the 
record plainly demonstrates that until the California oil issue began to be pressed 
in the thirties, neither the States nor the Government had reason to focus attentior 
on the question of which of them owned or had paramount rights in or power 
over the 3-mile belt’”’ (slip copy, p. 18). No snit was brought by the Federal 
Government until Mav 29, 1945, when an action was brought bv the United States 
against the Pacific Western Oil Co. in the United States District Court for the 
Southern District of California. That suit was thereafter dismissed by the 
Government at the same time that it filed the original suit against California in 
the Supreme Court on October 19, 1945. In the latter suit, the Government 
took the position (brief, p. 70), and the Court in its opinion agreed (slip copy, 
pp. 15, 17), that the case judiciallv raised the issue of Federal versus State 
ownership for the first time. Therefore, until the Court decided the case in favor 
of the United States on June 23, 1947, no one could have known with any degree 
of certainty whether the Federal Government or the States owned this vast area 
of coastal submerged lands. Consequently, in the absence of evidence to the 
contrary (and there is none), we cannot assume that Congress intended o7 
February 25, 1920, and August 6, 1946, the respective dates of the original 
Mineral Leasing Act and the amendatory act, to address itself to these submerged 
lands when it used in section 1 of the act general language indicating that the 
act was to be applicable to “* * * lands * * * owned by the United 
States.” 

Congress recentlv enacted the Mineral Leasing Act for Acquired Lands (Publie 
Law 382, 80th Cong., approved August 7, 1947). The ‘“‘acquired lands’? which 
are the subject of the act are, so far as relevant, defined in section 2 to ‘“‘include 
all lands heretofore or hereafter acquired by the United States to which the 
‘mineral leasing laws’ have not been extended * * ¥*.”’ In the same section 
the term ‘‘mineral leasing laws’’ is defined to include the act of February 25, 1920, 
and all acts amendatory of or supplementary to it. It is sienifieant that while 
this legislation was being considered in the House (as H. R. 3922), it was amende 
on July 23, 1947—a month after the decision of the Supreme Court in the Cali- 
fornia case—-so as expressly to exclude the submerged lands and the Continental 
Shelf from its purview (sec. 3 of the act; Congressional Record, July 23, 1947, p. 
9973). The language which conceivably could have been retarded as includine 
the submerged lands and the Continental Shelf in the absence of the amendment 
was the reference to lands “‘to which the ‘mineral leasing laws’ have not been 
extended.’’ The reason for the amendment was not discussed in either the 
House or the Senate (Congressional Record, July 23, 1947, p. 9973: Julv 24, 1947, 
pp. 10095, 10157). In adopting it, Congress mav be regarded as assuming that 
the mineral leasing laws, including the 1920 act, as amended, had rot heen 
extended to the submerged lands, and, therefore, that such lands would be 
covered by the new act unless exnresslvy exchided from its provisions.§ 

Finally, I should point out that in executing on July 26. 1947, the stipulation 
in the California case regarding interim oil and gas operations in the submerged 
lands off the coast of California pending the establishment of the line separating 
the inland waters of California from the marginal seas, the Attorney General 
held by implication that the Mineral Leasing Act was not applicable to the 
submerged land areas. If the act had been applicable to such areas, the stipula- 
tion presumably would have been unauthorized. 

For the reasons indicated above, it is my opinion that the Mineral Leasing 
Act of February 25, 1920, as amended, does not authorize the issuance of oil 





5 See Oklahoma v. Teras, 258 U. S. 574, 599-002; West v. Work, 11 F. (2d) 828, cert. denied, 271 U. S. 689 

6 Oil and gas, secs. 13 and 14, 41 Stat. 441, 442, 49 Stat. 675, 676, 30 U.S. C, 223; oil shale 30 U. S. C. 241 
phosphate 30 U. 8, C. 212; sodium 30 U. S. C. 262; notash, 30 U. S.C. 282 

7? Rarney v. Keokuk, 94 U.S. C. 324, 338; Mann v. Tacoma Land Co., 153 U. S. 273, 284; Mannal of Instrne- 
tions, Survey of Public Lands, Department of the Interior, 1930, Reprint 1934, p. 5; Frank Burns, 10 L. D 
365, 369 (1890). 

8 Another possible inference is that Congress viewed the submerged lands as aconired rather than as 
public lands. (See secs. 2 and 3.) And acquired lands were held by the Attorney General to be outside 
the scope of the Mineral Leasing Act. (See note 2, supra.) 
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and gas leases with respect to the submerged lands below low tide off the coasts 
of the United States and outside the inland waters of the States. 
(Signed) Mastin G. Wuite, Solicitor. 


APPENDIX D 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., August 29, 1947. 
The honorable the SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: You have asked my opinion on the question whether 
the Mineral Leasing Act of February 25, 1920, as amended (41 Stat. 437, 30 
U.S. C. 181, et seq.), authorizes the issuance of oil and gas leases with respect 
to the submerged lands below low tide off the coasts of the United States and 
outside the inland waters within the States. 

In considering the steps which should be taken to protect the interests of the 
United States in the submerged lands off the coast of California, following the 
decision of the United States Supreme Court rendered on June 23, 1947, in United 
States v. California, No. 12 Original, October term, 1946, one of the questions 
which your Department and this Department had to examine was whether the 
provisions of the Mineral Leasing Act required that the procedures set forth 
in that act be followed with regard to the property which the Supreme Court 
held in that case to be that of the United States. The Acting Solicitor General 
and the Solicitor of your Department .concluded that the act imposed no such 
requirement. After consideration I reached the same conclusion, and I now 
adhere to it. The stipulations were signed on that basis. 

Sincerely yours, 
(Signed) Tom C. CLarRk, 
Attorney General. 


OFFICIAL STATEMENT RELATIVE TO APPLICABILITY OF MINERAL LEASING AcT TO 
SUBMERGED CoasTAL LANDS 


Testimony of Secretary of the Interior Harold L. Ickes before the Senate Com- 
mittee on the Judiciary, February 5, 1946, on Senate Joint Resolution 48 and 
House Joint Resolution 225, Seventy-ninth Congress: 

“Implicit in these recommendations is the thought that the Mineral Leasing 
Act of 1920 is not applicable to submerged lands. A reading of the act will 
reveal that in many particulars its provisions would not fit the problems pre- 
sented in the administration of submerged lands. For example, there is the 
matter of acreage limitation. Another problem relates to rovalties and the dis- 
tribution, if any, of receipts from these lands. More importantly, the problem 
of the submerged coastal lands was not considered when the act was passed, and 
Congress is entitled to and should fix its policy with specific reference to these 
lands. These, however, are matters more properly to be presented at another 
time and to a different committee” (p. 11 of printed hearings) 


APPENDIX F 


(ComMITTEE Notrre.—Because of the recent interest in applications under 
‘‘seript,’’ there is set forth below the headnote to the formal legal opinion of the 
Solicitor of the Department of the Interior, dated June 25, 1951, holding that 
submerged lands beneath the open ocean are not subject to scrip location.) 


DEPARTMENT OF THE INTERIOR, 
June 25, 1951. 


Scrip APPLICATIONS FOR SUBMERGED COASTAL LANDS 


Valentine, Gerard, Crow, Porterfield, Wyandott, Sioux Half Breed, Forest 
Lieu, Soldiers’ Additional, Public lands, withdrawals, mineral lands, surveys, 
occupancy under claim of right. 

Tidelands and lands beneath navigable inland waters belong to the States 
within whose boundaries they are situated (or to the States’ grantees). 
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Only public lands can be selected under scrip. 

The term ‘“‘public lands,’? when used in Federal provisions of law relating to 
the disposition of land, does not include submerged coastal lands. 

Submerged coastal lands cannot be selected under public-land scrip 

Withdrawn lands are not subject to scrip locations. 

Land known to be valuable for oil is ‘‘mineral’’ land for the purpose of scrip 
location. 

Submerged coastal lands are not subject to being surveyed. 

Land occupied by another person under a claim of right cannot be selected 
under scrip as vacant or unoccupied or unappropriated land. 





APPENDIX G 


(The so-called Norwegian Fisheries case recently decided by the International 
Court of Justice at The Hague has attracted such widespread attention in connec- 
tion with discussion of the submerged-lands issue within the United States that 
the committee makes public herewith a statement by the Solicitor General of 
the United States on the relevanev of the case, together with a summary of the 
majority opinion. 

DEPARTMENT OF JUSTICE, 
OFFICE OF THE SOLICITOR GENERAL, 
January 21, 1952. 
Hon. Joseru C. O’ Manoney, 
United States Senate, Washington, D. C. 

My Dear Senaror: The Attorney General has asked me to reply to your 
letter of January 12, in which you request a statement respecting the recent 
decision of the International Court of Justice in the Anglo-Norwegian Fisheries 
case (judgment of December 18, 1951, I. C. J. Reports 1951, p. 116) and the 
effect of that decision on the issue of Federal or State control over the mineral 
resources of the submerged lands. 

The question before the International Court in the Fisheries case did not relate 
to the nature or extent of the control to be exercised by a coastal nation in 
adjacent waters and the decision thus has no bearing on the issue of Federal as 
against State control over submerged lands. ‘The sole issue before the Court 
was the validity of certain base lines prescribed by Norway for the measurement 
of its territorial sea, or marginal sea, wherein exclusive fishing privileges have 
been reserved for Norwegian vessels. 

The case of United States v. California (332 U.S. 19), in which the basic issue 
as to Federal control over the marginal sea has already been decided, is still 
before the Supreme Court for the determination of the base line of the marginal 
sea along portions of the California coast, and hearings on the matter are scheduled 
to begin before the special master on Wednesday January 23. Any effect of the 
ruling by the International Court on these issues will be considered and determined 
in that proceeding, and this office is now at work on the subject. Our studies have 
not been completed, nor have we yet been able to finish our consultations with 
other departments directly concerned. Until then it would not be possible to 
give any detailed opinion, but, for the purpose of the legislation being considered 
by the Committee on Interior and Insular Affairs, of which you are chairman, you 
should be informed that nothing in the International Court’s opinion seems to 
require any modification of the legal position of the United States with respect 
to the determination of the location of the marginal sea. 

The question as to what are inland waters, such as bays, etc., as distinguished 
from the open sea, will, of course, be determined by the Court in the pending pro- 
ceedings, and there does not seem to be any reason why the Congress should give 
consideration to matters which do not affect the necessity for the Government to 
develop the areas subject to its sovereignty and control. Senate Joint Resolution 
20, introduced by you, does not purport to determine the exact boundaries of 
those areas, and the Court will, in the course of pending litigation, determine and 
apply the proper principles. 

For vour information, | am enclosing a short summary of the majority opinion 
of the International Court in the Fisheries case. 

Sincerely, 


Puitie B. PERLMAN, Solicitor General. 
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ANGLO-NORWEGIAN FISHERIES CASE 
(I. C. J. Reports 1951, p. 116) 
FACTS 


For three centuries British fishermen refrained from fishing in Norwegian coastal 
waters. Beginning in 1906, British vessels appeared in these waters and Norway 
took measures to specify the limits within which fishing was prohibited to foreign- 
ers. Numerous incidents occurred, beginning in 1911, and in 1935 Norway en- 
acted a decree delimiting its exclusive fisheries zone along its northwest coast, 
north of 66°28’48’’. Pending discussions between the parties, Norway refrained 
from enforcing this decree. In 1948 enforcement began and British ships were 
arrested. Great Britain then brought this suit before the International Court of 
Justice. 

The 1935 decree relies on earlier decrees of 1812, 1869, 1881, and 1889 covering 
portions of the southern coast of Norway, and proceeds to define the Norwegian 
fisheries zone (4 miles in width) as being within lines ‘‘parallel with straight base 
lines drawn between fixed points on the mainland, on islands or rocks,”’ the points 
so connected by the base lines being the several islands or islets farthest from the 
mainland. In many instances the distances traversed by the base lines across 
water areas are from 20 to 40 miles. 

It was admitted by Great Britain that for the purposes of this dispute Norway is 
entitled to claim a fisheries zone 4 miles in width. 


QUESTION PRESENTED 


‘* * * the validity or otherwise under international law of the lines of 
delimitation of the Norwegian fisheries zone laid down by the royal decree of 
en 7. FPR 

DECISION 


The method employed for delimitation of the fisheries zone by the 1935 decree 
and the base lines fixed by the decree are not contrary to international law (vote, 
10 to 2). 

Hackworth concurs in result for “‘historic’”’ reasons. 

Alvarez and Hsu Mo file separate opinions, questioning certain base lines 
(making the vote 8 to 4 on this point). 

McNair and Read dissent. 


OPINION OF THE COURT 


Although the decree refers to the Norwegian fisheries zone, the zone delimited 
by the decree is the ‘‘territorial sea’”’ (p. 125). 

‘The coastal zone concerned * * * includes the coast of the mainland of 
Norway and all the islands, islets, rocks, and reefs, known by the name of the 
‘skjaergaard’ (literally, rock rampart), together with all Norwegian internal and 
territorial waters. The coast * * * is of a very distinctive configuration. 
Very broken * * * it constantly opens out into indentations * * *. 
To the west, the land configuration stretches out into the sea: the large and small 
islands * * * the islets, rocks, and reefs * * * are but in truth an 
extension of the Norwegian mainland.’’ [The number of insular formations is 
estimated at 120,000.) (P. 127.) 

‘The coast of the mainland does not constitute, as it does in practically all 
other countries, a clear dividing line between land and sea. What matters, what 
really constitutes the Norwegian coast line, is the outer line of the ‘skjaergaard’ ”’ 
(p. 127). 

‘The whole of this region is mountainous * * * so that the Norwegian 
voast, mainland, and ‘skjacrgaard,’ is visible from far off. 

“Along the coast are * * * fishing grounds * * * known to Nor- 
wegian fishermen and exploited by them from time immemorial * * * always 
locate d and identified by means of the method of aliguments * * * 

“In these barren regions the inhabitants of the coastai zone derive thei ‘ir live- 
lihood essentially from fishing. 

“Such are the realities which must be bornein mind * * *” (pp. 127-128). 

+ * * * * * * 


‘The Court has no difficulty in finding that, for the purpose of measuring the 
breadth of the territorial sea, it is the low-water mark as opposed to the high- 
water mark, * * *” (p. 128). 
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“The Court finds itself obliged to decide whether the relevant low-water mark 
is that of the mainland or of the ‘skjaergaard.’ Since the mainland is bordered 
in its western sector by the ‘skjaergaard,’ which constitutes a whole with the 
mainland, it is the outer line of the ‘skjaergaard’ which must be taken into account 
in delimiting the belt of Norwegian territorial waters. ‘This solution is dictated 
by geographic realities’? (p. 128). 

‘* * * the ‘skjaergaard’ constitutes a whole with the Norwegian mainland 
the waters between the base lines of the belt of territorial waters an: 
are internal waters” (p. 132). 


{i the mainland 





* 0 * * * 


“The Norwegian Government does not deny that there exist rules of interna 
tional law to which this delimitation must conform’”’ (p. 126). 





‘ce * * The delimitation of sea areas has always an international aspect; 
it cannot be dependent merely upon the will of the coastal State as expressed in 
its municipal law. Although it is true that the act of delimitation is necessarily 
a unilateral act, because only the coastal State is competent to undertake it, the 
validitv of the delimitation with regard to other States depends upon interna- 


tional law” (p. 132). 
* * 4 * * * + 


“Three methods have been contemplated to effect the applicatior of the low- 
water mark rule. . following the coast all its sinuosities é' 
the ares of circles method ‘ the general di 
128-129). 

“The principle that the belt of territorial waters must follow the general direc 
tion of the coast makes it possible to fix certain criteria valid for any delimitation 
of the territorial sea * me 

‘‘* * * in order to apply this principle, several States have deemed it 
necessary to follow the straight base-lines method and * * * have not en- 
countered objections of principle by other States. This method consists of 
selecting appropriate points on the low-water mark and drawing straight lines 
between them. This has been done, not only in the case of well-defined bays, 
but also in cases of minor curvatures of the coast where it was solely a question 
of giving simpler form to the belt of territorial waters’’ (pp. 129-130). 

“There is no valid reason * * * not also to draw them becween islands, 
islets, and rocks across the sea areas separating them * * ¥*” (p, 130 

“The Norwegian Government admits that the base lines must be drawn in such 
a way as to respect the general direction of the coast and that they must be drawn 
in a reasonable manner”’ (pp. 140-141 

“[As to bays] * * * although the 10-mile rule has been adopted by cer- 
tain States both in their national law and in their treaties and conventions, and 
although certain arbitral decisions have applied it as between these States, other 
States have adopted a different limit. Consequently, the 10-mile rule has not 
acquired the authority of a general rule of international law” (p. 13] 

“In any event the 10-mile rule would appear to be inapplicable as against 
Norway inasmuch as she has always opposed any at.cempt to apply it to the Nov- 
wegian coast.”’ (p. 131 

“TAs to the] base lines drawn across the waters lying between the various forma- 
tions of the ‘skjaergaard’ * * * the practice of States does not justify the 
formulation of any general rule of law. The attempts * * * to subject 
groups of islands or coastal archipelagoes to * * * limitations concerning 
bays * * * have not got bevond the stage of proposals” (p. 131 

‘Furthermore, apart from any question of limiting the lines to 10 miles, it may 
be that several lines can be envisaged. In such eases the coastal State would 
seem to be in the best position to appraise the local conditions dictating the 
selection” (p. 131). 

“The Indreleia [between the mainland and the offshore islands] is not a strait 
at all, but rather a navigational route prepared as such by means of artificial 
aids * * *, [It does not have] a status different from that of the other 
waters included in the ‘skjaergaard’ ”’ (p. 132 

“Thus the Court, confining itself for the moment to the Conclusions of the 
United Kingdom, finds that the Norwegian Government in fixing the base-lines 
for the delimitation of the Norwegian fisheries zone by the 1935 Decree has not 
violated international law’’ (p. 132). 


* * * + sk ‘ + 


in 
| direction of the coast” (pp. 


“Although * * * the act of delimitation is necessarily a unilateral act, 
* * * the validity of the delimitation with regard to other States depends 
upon international law’”’ (p. 132). 
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* * 


certain basic considerations inherent in the nature of the territorial 
sea, bring to light certain criteria * * ¥*, 

rs * the drawing of base-lines must not depart to any appreciable extent 
from the general direction of the coast. 

“The real question * * * is in effect whether certain sea areas * * * 
are sufficiently closely linked to the land domain to be subject to the regime of 
internal waters. 

“Finally, there is one consideration * * * which extends beyond purely 
geographical factors: that of certain economic interests peculiar to a region, the 
reality and importance of which are clearly evidenced by a long usage.” (p. 133) 


* * * * a 


‘By ‘historic waters’ are usually meant waters which are treated as internal 
waters but which would not have that character were it not for the existence of 
an historic title’ (p. 130). 

“The Norwegian Government does not rely upon history to justify exceptional 
rights * * *; it invokes history, together with other factors, to justify the 
way in which it applies the general law” (p. 133). 

Norway’s “‘traditional system of delimitation: base-points provided by the 
islands or islets farthest from the mainland, the use of straight lines joining up 
these points, the lack of any maximum length for such lines” (p. 135) is estab- 
lished by the decrees of 1812 and 1869 and interpretations and constructions of 
those decrees (pp. 134-136). 

“a * according to the Norwegian system, the base lines must follow the 
general direction of the coast, which is in conformity with international law” 
(p 135 

“The Court * * * further finds that this system was consistently ap- 
plied by Norwegian authorities and that it encountered no opposition on the 
part of other States”? (pp. 136-137). 

‘*e #* * neither the * * * decrees in 1869 and 1889 * * * nor 
their application, gave rise to any opposition on the part of foreign States. 
Since, moreover, these Decrees constitute * * * the application of a well- 
defined and uniform system, it is indeed this system itself which would reap the 
benefit of general toleration, the basis of a historical consideration which would 
make it enforceable as against all Scates’’ (p. 138). 

“Great Britain was * * * aware of and interested in the question” (p, 
139). 

“The notoriety of the facts, the general toleration of the international com- 
munity, Great Britain’s position in the North Sea, her own interest in the ques- 
tion, and her prolonged absention would in any case warrant Norway’s enforce- 
ment of her system against the United Kingdom” (p. 139 
‘The Court is thus led to conclude that the method of straight lines, established 
in the Norwegian system, was imposed by the peculiar geography of the Nor- 
wegian coast; that even before the dispute arose, this method had been consolidated 








by a constant and sufficiently long practice, in the face of which the attitude of the 
governments bears witness to the fact that thev did not consider it to be contrar 
to international law” (p. 139 


* 2 + 


The delimitations of the sector of Svaerholthavet anda that of Loppha 
(criticized by Great Britain) are not unjustifiable deviations from the general 
direction of the coast pp. 141-142). 

‘In order properly to apply the rule ’ ’ * one cannot confine oneself to 
examining one sector of the coast alone, except in a case of manifest abuse; nor 
can one rely on the impression that may be gathered from a large scale chart of thi 
sector alone’’ (p. 142). 

‘“TThe line] appears to the Court to have been kept within the bounds of what 
is moderate and reasonable” (p. 142 
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